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Wildlife and Countryside Act 1981 c. 6~ 
s. 14 Introduction of new species etc. 

England 

14.- Introduction of new species etc. 

(1) Subject to the provisions of this 

Part, if any person releases or allows to 

escape into the wild any animal which 

(a) is of a kind which is not ordinarily 

resident in and is not a regular visitor 

to Great Britain in a wild state; or 

(b) is included in [Part I, IA or 1B of 

Schedule 9) 7 , 

he shall be guilty of an offence. 

(2) Subject to the provisions of this 

Part, if any person plants or otherwise 

causes to grow in the wild any plant 

which is included in Part II of Schedule 

9, he shall be guilty of an offence. 

(3) Subject to subsection (4), it shall be 

a defence to a charge of committing an 

offence under subsection (1) or (2) to 

prove that the accused took all 

reasonable steps and exercised all due 

diligence to avoid committing the 

offence. 

(4) Where the defence provided by 

subsection (3) involves an allegation 

that the commission of the offence was 

due to the act or default of another 

person, the person charged shall not, 

without leave of the court, be entitled 

to rely on the defence unless, within a 

period ending seven clear days before 

the hearing, he has served on the 

prosecutor a notice giving such 

information identifying or assisting in 

the identification of the other person as 

was then in his possession. 

(4ZA) Subsection (l)(a) does not apply 

to species included on the list of 
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invasive alien species of Union concern 

adopted by the European Commission 

in accordance with Articles 4(1) and 

10(4) of Regulation (EU) No 1143/2014 

of the European Parliamenland of the 

Council of 22 October 2014 on the 

prevention and management of the 

introduction and spread of invasive 

alien species, as amended from time to 

time. 

I 3 I 
(4A) Schedule 9A contains provision 

about species control agreements and 

orders and related matters. 

Is 
(5) [ ... ] 

(6) [ ... ] 

Scotland 

14.- Introduction of new species etc. 

(1) Subject to the provisions of this 

Part, any person who-

(a) releases, or al!ows to escape from 

captivity, any animal-

(i) to a place outwith its native 

range; or 

(ii) of a type the Scottish Ministers, 

by order, specify; or 

(b) otherwise causes any animal 

outwith the control of any person to 

be at a place outwith its native range, 

is guilty of an offence. 

(2) Subject to the provisions of this 

Part, any person who plants, or 
ottierwise causes to grow, any plant in 

the wild at a place outwith its native 

range is guilty of an offence. 

(2A) Subsection (1) does not apply to 

the following animals where those 

animals are released or allowed to 

escape from captivity for the purpose 

of being subsequently killed by 

shooting-

(a) common pheasant; 

(b) red-legged partridge. 

(2B) The Scottish Ministers may, by 

order, specify-

(a) other types of animals to which 

subsection (l)(a)(i) or (l)(b) does not 

apply; and 
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edulis 

Garlic, Three- Allium 

cornered triquetrum 

[ ... ] 2 

Kelp, Giant Macrocysfr 

angustifoli, 

Kelp, Giant Macrocystii 

integrifolia 

Kelp, Giant Macrocystii 

laevis 

Kelp, Japanese Laminaria 

japonica 

Kelp, Giant Macrocysfo 

pyrifera 

Knotweed, Fallopia 

Giant sachalineni 

Knotweed, Fallopia 

Hybrid japonica x 

Fallopia 

sachalinen: 

Knotweed, Fallopia 

Japanese japonica 

[ ••• ] 4 

Leek, Few- Allium 

flowered paradoxum 

Lettuce, Water Pistia 

stratiotes 

Montbretia Crocosmia 

crocosmiifl 

[ ... ] 2 

Potato, Duck Sagittaria 

!atifolia 

[ ••. ] 2 

Primrose, Ludwlgia 

Water uruguayeni 

Rhododendron Rhododenc 

ponticum 

Rhododendron Rhododenc 

ponticum x 

Rhododenc 

maximum 

[ ••• ] 2 

Rose, Rosa rugos, 

Japanese 

Salvinia, Giant Salvinia 

molesta 

Seafingers, Codium fra 

Green 
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Seaweed, 

Californian 

Red 

Seaweed, 

Hooked 

Asparagus 

Seaweeds, 
Laver {except 

native species) 

Seaweed, 

Japanese 

Stonecrop, 

Australian 

Swamp 

{otherwise 

known as New 

Zealand 
Pygmyweed) 

Wakame 

[ ... ]' 

[Waterweeds 

(except 

Nuttall's 
Waterweed) 

para. 1 I Westlaw UK 

Pikea 

californica 

Asparagop: 

armata 

Porphyra SJ 

except-

p. amethys, 

p. leucostic 

p. linearis 

p. miniata 

p. purpure< 

p. umbilica 

Sargassum 

muticum 

Crassula 

helmsli 

Undaria 

pinnatifida. 

Allspecies1 

the genus 
Elodea, exc 

Elodea 
nuttaltii.] 5 

NOTE. The common name or names 
given in the first column of this Schedule 

are included by way of guidance only; in 
the event of any dispute or proceedings, 

the common name or names shall not be 

taken into account. 
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name 
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name 
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perfoliaturr 
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Williams v Network Rail Infrastructure Ltd (CA) 

Court of Appeal 

Williams v Network Rail Infrastructure Ltd 

Waistell v Network Rail Infrastructure Ltd 

[20I8] EWCACiv I5I4 

2018 June t2, 13; 
Juln 

Sir Terence Etherton MR, Sharp, Leggatt LJJ 

Nuisance - Private - Japanese knotweed - Claimants• land adjoining land owned 
by defendant on which j,ipanese knotweed growing- Knotweed's presence on 
defendant's land diminishing value of claimants• land- Knottveed encroaching 
onto daimants' land wilhu11/ wit~ing physical damage - W'liether effect on 
land's value constit11ting loss of land's amenity - \Vhether encroachment of 
knotweed affecting land's amenity without proof of physical damage - Whether 
tort of private nuisance made out 

The claimants owned residential properties which adjoined the defendant's land, 
on which there was a large stand of Japanese knotweed. They brought a claim against 
the defendant seeking damages in nuisance, on the basis that (i) encroachment of the 
knotweed onto their land amounted to an actionable nuisance without the need for 
them to ptove any physical damage to their properties; or (ii), alternatively, the 
presence of the knotweed on the defendant's land amounted to an actionable 
nuisance because it interfered with the quiet enjoyment or amenity value of their 
properties by affecting their ability to sell their properties at a proper market value. 
The recorder rejected the claim based on encroachment, finding that although 
knotweed or its rhizomes had encroached onto the claimants' land from the 
defendant's land with the defendant's actual or constructive knowledge it had not 
caused any physical damage; but gave judgment for the claimants on the ground that 
the presence of knbtweed on the defendant's land had diminished the value of the 
claimants' properties. 

On the defendant's appeal-
He/d, (1) that the amenity of a property, for the purposes of the torr of private 

nuisance, did not include the right to realise or otherwise deploy the value of the 
property in the financial interests of the owner, and so the presence of Japanese 
knotweed on land did not constitute an actionable nuisance simply because it 
diminished the market value of a neighbouring owner's land (post, paras 46, 48, 83, 
84, 85), 

But (2), dismissing the appeal, that the mere presence of Japanese knotweed, or 
its rhizomes, on land interfered with the amenity value of that land without proof of 
further damage, because it imposed 'an immediate burden on the owner of the land in 
terms of an increased difficulty in the ability to develop and in the cost of developing 
the land, should the owner wish to do so; and that, accordingly, given the findings of 
the recorder, the tort of private nuisance had been made out (post, paras 55-56, 83, 
84, 85). 

Semble, A claimant should be able to obtain a final mandatory injunction where 
the amenity value of'his land is diminished by the presence of Japanese knotweed 
roots-which have encroached from neighbouring land even though there has not yet 
been any physical damage (post, paras 72, 84, 85). 

The following cases are referred to In the judgment of Sir Terence Etherton MR: 

Barr v Biffa Waste Services Ltd [2012] EWCA Civ 312; (2013] QB 455; [2012] 
3 WLR 795; [20n] PTSR 1:52-7; [2012] J All ER 380, CA 

© 2019 The Incorporated Council of Law Reporting for England and Wales 
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Williams v Network Rail Infrastructure Ltd (CA) [2019]QB 

Baten'sCase(r610)9CoRep53b A 
Birmingham Development Co Ltd v Tyler [2008] EWCA Civ 859; [2008] BLR 445, 

CA 
Blue Circle Industries pie v Ministry of Defence [1999] Ch 289; [1999] :i. WLR :1.95; 

[1998] 3 All ER 385, CA 
Cambridge Water Cot' Eastem Counties Leather pie [.1994] 2 AC 2.64; I 1994) 2 WLR 

53; [1994] 1 All ER 53, HL(E) 
Davey v Harrow Corp1i [r958] r QB 60; [1957] .z WLR 941; [l957] 2 All ER 305, B 

CA 
Delaware Mansions Ltd v Westminster City Council [ioor] UKHL 5 5; [2002] 1 AC 

32r; [2001] 3 WLR wo7; [:wor] 4AllER 737,HL(E) 
Elliott v Islington London Borough Council !2012] EWCA Civ 56; [2012] 7 EG 90 

(CS),CA 
Fay v Prentice (1845) I CB 828 
FletchervBealey (1885) 28 ChD 688 c 
Goldman v Hargrave [1967] r AC 645,; [1966] 3 WLR 513; [1966) 2.AllER989, PC 
Greenway II Johnson Matthey pie lwr8] UKSC 18; [2.or9] AC 403; [201.8] 2 WLR 

no9; {2018) ICR 715; [2018] 3 All ER 755, SC{E) 
HmTop II Hirst (186'8) LR4 &43 
Hooper11 Rogers [1.975] Ch43; f 1974] 3 WLR 329; (r974] 3 All ER4r7, CA 
Hunter II Canary Wharf Ltd [1997] AC 655-; [1996] 2 WLR 348; [1·996] 1 All ER 

._...,, 482, CA; [1997]AC 655; [1997] z. WLR 684; [1997) z. All ER4z.6, HL(E) D 
Jan de Nul (UK) Ltd II AXA Royale Beige SA (formerly NV Royale Beige) [20oz.J 

EWCACiv 209; [2002] 1 All ER (Comm) 767, CA 
Ke/sen v Imperial Tobacco Co (of Great Britain and Ireland) Ltd [1957] ·2 QB 334; 

[1957] 2 WLR 1007; [1957) 2 All ER 343 
Laws v Florinplace Ltd [1981] 1 All ER 659 
Leakey II National Trust for Places of Historic Imerestor Natural Beauty [1980] QB 

485; [1980] 2 WLR 65; [1980] :1 Al!ER 17, CA E 
Leeds Industrial Co~Operati11e Society Ltd v Slack [ 1924] AC 8 51, HL(E) 
Lemmon v Webb [1894] 3 Ch 1, CA 
Lloyd vSymonds [1998] EHLRDig 278, CA 
Nicholls v Ely Beet Sugar Factory Ltd [1936] Ch 343, CA 
Rustv Victoria Gra11ing Dock Co (1887) 36 ChD n3, CA 
Sed/eigh-Denfield i1 O'Calfaghan [1940] AC 880; [1940] 3 All ER 349, HL(E) 
Thompson-Schwab v Costaki [1956] 1 WLR 335; [1956] 1 All ER 65z., CA F 
West Leigh Colliery Co Ltd v Tmmicliffe & Hampson Ltd [1908] AC 27, HL(E) 

The following additional cases were cited in argument: 

Burtonv Winters [1993] 1 WLR 1077; [1993] 3 All ER 847, CA 
Crane (trading ds lndigital Satellite Ser11ices} v Sky In-Home Ltd [zoo8] EWCA Civ 

978, CA 
Magnohard Ltd v United Kingdom Atomic Energy Authority 1.00-1-SC 1.47; [2004] 

Env LR 19, Ctof Sess 
Vernon Knight Associates v Cornwall County Council [201 3 j EWCA Civ 9 50; [ 2014] 

EnvLR6, CA 

The following additional cases, although not cited, were referred to in the skeleton 
arguments: 

B'ridlington Relay Ltd II Yorkshire Electricity Board [l965] Ch 436; ll965] z WLR 
349; [1965] 1 All ER 1.64 

Lough v First Secretary of State [1.004] EWCACiv 905; [zoo4] 1 WLR 2557, CA 
Morgan v Khyatt [1964] 1 WLR475, PC 
Pittalisv Gra11t[19S9] QB 605; [1989] 3 WLR 139; [1989] 2 All ER 622, CA 

© 2019 The Incorporated Council of Law Reporting for England and Wales 
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Williams v Network Rail Infrastructure Ltd (CA) 
Argument 

A Slack v Leeds Industrial Co-operative Society Ltd [I92.4} AC 85I, HL(E) 
Smith v Giddy [1904] .2.KB 448, DC 

B 

C 

E 

F 

G 

H 

Southill Finance Ltd, In re; Mullarke)' v Broad L2009J EWCACiv 2~ CA 
Southwark London Borough Council v Mills [wo1] r AC 1; [r999] 3 WLR 939; 

[1999] 4 All ER449; [2000] LGR 138, HL(E) 
Thomas v Bridgend Cou11ty Borough Council [20n] EWCA Civ 862.; [20n] QB 

512; [2012] 2 \VLR 624; [2012] PTSR 441, CA 

APPEAL from Mr Recorder Grubb sitting in the County Court at Cardiff 
By claim forms dated 7 May 2015 and 23 February 2015 respectively, the 

claimants, Stephen Williams and Robin Waistell, brought claims in private 
nuisance against the defendant, Network Rail Infrastructure Ltd, seeking 
damages and injunctions requiring the defendant to treat and eliminate 
Japanes.e knotweed which was on its land near their properties at Nos I and 
2 Llwydarth Road, Maesteg, Mid Glamorgan CF34 9EU. By a judgment 
and order dated 2 February 20I7 Mr Recorder Grubb, sitting in the County 
Court at Cardiff, gave judgment for the claimants and awarded damages 
under the following heads: (i) £4,320 to each claimant to cover a treatment 
package for the knotweed together with an insurance backed guarantee; 
(ii) £300 to the claimant in the second case for a survey which he had 
commissioned of Japanese knotweed; (iii) general damages of fI,400 to the 
claimant in the first case for loss of amenity and interference with the quiet 
enjoyment of his property based on the stature of the Japanese knotweed 
stand behind his property, the fact that the knotweed stands sometimes 
knocked against his windows, the blighted nature of his property and the 
difficulties as to the saleability of the property; (iv) £ro,500 to the claimant 
in the first case for the diminution in value of his property arising from 
interference with his quiet enjoyment of his land; and (v) £ro,ooo to the 
claimant in the second case for the diminution in value of .his property 
arising from interference with his quiet enjoyment of his land. 

By an appellant's notice filed on IS May 2or7 the defendant appealed on 
the grounds that the recorder had (I) erred in holding that, where a 
residential homeowner suffered a diminution in the value of his property by 
virtue of the presence of Japanese knotweed, the pure economic loss which 
was suffered constituted an actionable private nuisance on the basis that it 
interfered with his quiet enjoyment of his property, and (2) in any case erred 
in finding that there was a causal link between the defendant's breach of 
duty and the residual diminution in value of the claimants' properties. 

By respondent's notices the claimants sought to uphold the judge's 
decision for the additional reasons that (r) encroachment without physical 
damage could give rise to an actionable claim in private nuisance; and (2) the 
presence of Japanese knotweed roots and rhizomes on the claimants' land 
constituted damage in any event. 

The facts are stated in the judgment of Sir Terence Etherton MR, post, 
paras I-I5. 

David Hart QC and Jessica Elliott (instructed by BLM, Cardiff) for the 
defendant. 

There has been no damage to the claimants' properties as a result of 
the encroachment of the roots and rhizomes of Japanese knotweed from the 
defendant's land on to the claimants' land. No actual physical damage has 

© 2019 The Incorporated Council of Law Reporting for England and Wales 
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604 
Williams v Network Rail Infrastructure Ltd (CA) 
Argument 

[2019] QB 

occurred and there have been no physical effects comparable to smoke or 
smells causing loss of amenity. There are no cases supporting the recovery of 
damages in nuisance where actual damage neither has occurred nor is 
imminent, although abatement may lie in the absence of damage. The court 
should be wary of extending liability to cover cases in which there is no loss 
of amenity but only pl.ire economic loss constituted by the depreciation in 
value of the claimants' properties. The authorities do not establish that 
depreciation in the value of property in itself amounts to a nuisance, or that 
it is recoverable by way of damages: see Hunter v Canary Wharf Ltd [1997] 
AC 655,696,706; B/ite Circle Industries pie v Ministry of Defence [1999] 
Ch 289, 30I, 308-309; Rust v Victoria Graving Dock Co (I887) 36 ChD 
I 13, 130-132 and West Leigh Colliery Co Ltd v Tunnicliffe & Hampson Ltd 
[1908],AC 27, 28, 29. In the absence of a real and imminent danger of actual 
damage from the encroachment of Japanese knotweed from the defendant's 
land across the claimant's' boundaries there should be no recovery of 
damages in nuisance. The implications of the award of damages for pure 
economic loss are very wide. 

The second ground, that the residual diminution in value awarded by 
the recorder was not related to the particular nuisance which he had 
identified and for which he had held the defendant responsible, only arises if 
a principle may exist under which diminution in value, absent any 
independent nuisance, is recoverable. Where encroachment has occurred by 
tree roots or branches, for example, an action may be brought without 
actual damage being shown. Similarly encroachment by a structure which 
interferes with a property right such as an easement or obtrusion from the 
defendanfs land to the claimant's land does not require actual damage to be 
actionable: see Lemmon v Webb [1894] 3 Chi:, 18, 21, 24 and Delaware 
Mansions Ltd v Westminster City Council [2002] r AC 321, paras 28, 33. 
The encroachment in the present case does not-affect the claimants' use of 
their properties and does not amount to damage: see Jan de Nu! (UK) Ltd v 
AXA Royal Beige SA (formerly NV Royal Beige) [2002] I All ER (Comm) 
767, paras 77, 78, So. 

Stephen Tromans QC and Nicola Atkins (instructed by Charles Lyndon) 
for the claimant in the second case. 

The encroachment of Japanese knotweed from the defendant's land is a 
continuing nuisance. It is not necessary to prove that 'it has caused damage, 
although it has in fact caused damage to the claimant by the presence of 
Japanese knotweed having spread on to his land from the defendant's 
adjacent land. The defendant is in breach of its duty as a neighbouring 
landowner to do what is reasonable in relation to the presence of a natqral 
hazard, Japanese knotweed, on its land, a hazard of which it was aware 
before proceedings were issued: see Leakey v National Trust for Places of 
Historic Interest or Natural Beaut-y [I5180] QB 485. The defen,dant owes a 
measured duty in negligence and nuisance to take reasonable steps to 
prevent natural occurrences on its land from causing damage to 
neighbouring properties: see Ver11on Knight Associates v Cornwall County 
OJuncil [2014] Env LR 6. Nuisance is incapable of precise definition but to 
establish a claim in nuisance the defendant must have interfered with the 
claimant's interest in land, the defendant must have acted unreasonably in 
all the circumstances and damage to the claimant must have been 

© 2019 The Incorporated Council of Law Reporting for England and Wales 
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605 
[2019] QB Williams v Network Rail Infrastructure Ltd (CA) 

Argument 

foreseeable: see Hunter v Canary Wharf [I997] AC 65-5, 687,723. It was 
unreasonable of the defendant to have taken inadequate steps to eliminate 
Japanese knotweed from its land when it became aware of the hazard which 
the plant caused to the claimant's property. Part of the enjoyment of 
property includes the ability to sell it. The diminution in value of the 
claimanfs property as a result of the close proximity of Japanese knotweed 
on the defendant's land results in a loss of amenity for which the claimant is 
entitled to damages. 

There is no direct authority for the claimant's claim but neither is there a 
directly applicable authority precluding it. Nuisance is a broad and flexible 
tort. There is no need for direct authority imposing liability in these 
circumstances. The claim is not for pure economic loss but for the effects of 
the presence of a highly invasive plant on the defendant's land which has 
already spread on to and under the claimant's land and will continue to do 
so unless properly treated, which amounts to damage: see, by analogy, 
Cambridge Water Co v Easten1 Counties Leather pie [1994] 2 AC 264. Rust 
v Victoria Graving Dock Co (1887) 36 ChD u3 and West Leigh Colliery 
Co Ltd v Tunnicliffe & Hampson Ltd [I908] AC 27, the high point of the 
defendant's argument on pure economic loss, were fact specific. Rust's case 
turned on causation and the West Leigh Colliery case was concerned with a 
particular rule which applied to mining excavations only. Encroachment 
may itself amount to physical damage. If some foreign substance with 
adverse effects on the utility, enjoyment or value of property is present, that 
may constitute damage giving rise tg nuisance irrespective of whether "it has 
physically or chemically altered the property: see Hunter v Canary Wharf 
Ltd [1997] AC 655, 767H, Jan de Nul (UK) Ltd II AXA Royale Beige SA 
(formerly NV Royale Beige) [2002] r All ER (Comm) 767, paras 78, 80, 
B,lue Circle Industries plc v Ministry of Defence [r999] Ch 289~ 300 and 
Magnohard Ltd v United Kingdom Atomic Energy Authority 2004 SC 24 7. 
It is the fact of encroachment which is the basis of the claim (see Fay v 
Prentice (1845) r CB 828): damage is presumed. It is fair and just to impose 
liability, on the basis of a continuing nuisance, on a landowner whose 
Japanese knotweed, the mere presence of which has a deleterious effect, has 
encroached on the land of a neighbour and who, with actual or constructive 
knowledge, then fails to take reasonable and appropriate remedial steps. 

Tom Carter (instructed by /MP Solicitors, Grantham) foe the claimant in 
the first case. 

The submissions of the claimant in the second case are adopted. The 
recorder was wrong to state in his judgment that the claimants had put their 
claims on the-basis of actual damage when neither claimant had restricted 
himself to that position. 

Hart QC in reply. 
There was no question of a right to a quia timet 'injunction on the 

evidence before the recorder. The rhizomes on the claimants' land have 
caused no damage to their properties. Abatement is a quick remedy in 
simple cases available to the claimants but they cannot recover damages in 
the absence of actual damage: see Burton v Winters [1993] r WLR 1077, 
rn8o. If the claimants are entitled to damages, in valuing their land account 
should be taken of the fact that Japanese knotweed has been on the 
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defendant's land for 50 years and it is also in the area generally. In that case A 

there should be a partial remission for reconsideration of the full market 
value of the claimants' properties. 

Carter in reply on the issue of remission. 
The case below was not put on the basis of imminent risk. The defendant 

cannot introduce a new point before the Court of Appeal unless the evidence 
was not available at trial, which is a high threshold to meet: see Crane B 
(trading as Indigital Satellite Services) v Sky In-Home Ltd [:?.008] EWCA Civ 
978 at [r9]. The discretion to remit should not be exercised, because the 
evidence the defendant wishes to rely on was available at trial but was not 
called. 

Tromans QC in reply on the issue of remission. 
The submissions of the claimant in the first case arc adopted. C 

The court took time for consideration. 

3 July 20I8. The following judgments were handed down. 

SIR TERENCE ETHERTON MR 
I This is an appeal from the order dated 2 February 20I7 of 

Mr Recorder Grubb, sitting in the County Court at Cardiff, in which he 
found in favour of both claimants, Mr Stephen Williams and Mr Robin 
Waistell, in respect of their claims in private nuisance for the effects of 
Japanese knotweed on their properties which the defendant, Network Rail 
("NR"), had allowed to grow on its adjacent land. This appeal raises a range 
of issues, most of which can be grouped under the overarching question of 
what kinds of damage give rise to an actionable claim in the tort of private 
nuisance. 

Japanese knotweed 

2 In order properly to understand the effects of Japanese knonveed, it is 
necessary to set out some background as to its nature. The Royal Institution 
of Chartered Surveyors ("RICS") published an "information paper" in 2012 

("the RICS paper") on Japanese Knotweed ,ind residential property (rst ed) 
(IP 2712012). This provides information on "The Japanese knotweed 
problem", "The scale of the problem", "Effective treatment of Japanese 
knotweed" and "An assessment framework for Japanese knotweed". The 
contents of the RICS paper, so far as relevant, are not challenged by NR. 

3 The RICS paper describes Japanese knotweed as a hardy bamboo~like 
perennial plant which grows quickly and strongly and spreads through its 
underground roots or rhizomes. Rhizomes are similar in their effects to roots, 
being underground stems which themselves produce fine, white, hair-like 
roots. Its thick dumps and stands can quickly grow to a height of over two 
metres: para 2.1.I, The roots can extend up to seven metres horizontally and 
three metres vertically: para 5. 5. I. The most severe category of risk presented 
by knotweed is where the knotweed is within seven metres of a habitable 
space. The RICS paper states that knotweed can affect<lrains, patios, paths, 
drives, boundary walls, retaining walls, outbuildings, conservatories and 
gardens. It can block drains; disrupt drain runs; grow between slabs of 
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concrete drives; disrupt brick paving; undermine garden walls; and 
overwhelm poorly built outbuildings and conservatories: para 3 .2.I. 

4 The RICS paper observes that the Environmental Protection Act r990 
("the EPA r990") designates Japanese knotweed as" 'controlled' waste" that 
can only be removed and disposed of by licensed organisations: para 3.2.2. 

5 It states that, once it is established, "eradication requires steely 
determination": para 4.I.I. Treatment methods include excavation and 
disposal of knotweed affected soils, installation of a root barrier membrane 
to encapsulate the knotweed and chemical spraying, although spraying can 
take more than three years to be effective: see section 4. 

6 The Environment Agency have published a knotweed code of 
practice. This was originally published in 2006 and was amended in 2013 

("the EA code of practice"). This states that greenhouse trials have shown 
that as little as 0'7 grams of rhizome material (romm in length) can produce 
a new, regenerated plant within ten days. It states that rhizome material 
may remain dormant for long periods, possibly as long as 20 years (at 
section r.3). 

7 The EA code of practice advises that heat treatment cannot be relied 
upon to kill the knotweed completely. lt gives advice on burying on site soil 
containing Japanese knotweed material and the burnt remains of Japanese 
knotweed. It says that in such circumstances it is advisable to apply a 
non-persistent herbicide to reduce the growth of infective material and that 
the material must (unless impossible) be buried at least 5m deep and be 
covered with a root barrier membrane before infilling it with inert filler or 
topsoil. It advises that there should be expert supervision when the 
membrane is installed, and that a manufacturer's guarantee of at least 50 
years is obtained. 

8 The EA code of practice says that, if Japanese knotweed cannot be 
killed by burying infested excavated soil on site, it must be disposed of at a 
suitably licensed or permitted disposal facility, but this should be regarded as 
a last resort. It says that disposing of Soil contaminated with Japanese 
knotweed to landfill uses up valuable landfill capacity, involves large-scale 
haulage and can be very expensive. 

9 The RICS paper states that the restrictions on the disposal of Japanese 
knotweed contaminated soil, as "controlled" waste under the EPA r990, 
which may only be removed from the property by licensed organisations 
and taken to appropriately licensed waste facilities, can have serious 
implications for property owners who wish to develop their property. It 
observes that large amounts of contaminated soil are likely to result from 
activities such as adding an extension to the main building, redesigning the 
garden, and maintaining and repairing the property following a knotweed 
infestation (for example, re-laying paths and drains); and the need for 
licensed removal of srich contaminated soil and any dead plant material will 
obviously add to the cost of the work. 

ro The pernicious ramifications of the presence of Japanese knotweed 
have prompted a specific published policy of the Council of Mortgage 
Lenders ("the CML"), which states that the presence of Japanese knotweed 
might affect the valuation of a property and might be an issue for customers 
whose property is affected but who find it difficult to afford treatment costs. 
1t states that valuers who inspect property for mortgage purposes are 
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instructed to report to lenders where knotweed is present, that there are legal 
restrictions on Japanese knotweed and that lenders and customers are 
therefore likely to need professional help with remedial work. 

II The CML published policy notes that the pre-contract enquiries that 
conveyancers seek as part of the legal process ask whether Japanese knotweed 
is present. The Law Society Property Information Form TA6, which is 
required to be completed by the seller of a residential property, particularly 
where the parties' solicitors adopt the Law Society's Conveyancing Protocol, 
has a specific enquiry relating to Japanese knotweed. Enquiry 7.8 asks 
whether "the property is affected by Japanese knotweed" and, if it is, whether 
there is a Japanese knotweed management plan in place; it requests a copy of 
any such management plan to be supplied. 

12 We Were also shown policies by two lending institutions, Barclays 
and Nationwide, containing their lending criteria for properties. If Japanese 
knotwced is within seven metres of a habitable space, in accordance with the 
RICS paper, Barclays requires that: this is noted in the valuation report 
together with a valuation of the property; further investigation is 
undertaken by a registered Property Care Association or similarly qualified 
firm; and all recommended remedial works must be covered bv an insurance 
backed guarantee which is for a minimum of ten years, is pr~perty specific 
and is transferable to subsequent owners. Similarly, in such a situation, 
Nationwide requires a specialist report in respect of eradicating the 
knotweed, including an insurance backed five-year warranty against 
re-appearance of the plant. 

The factual background 

13 Mr Williams and Mr Waistell (together "the claimants") are the 
respective freehold owners of two adjoining semi-detached bungalows 
located on Llwydarth Road in Maesteg, South Wales. Mr Williams owns 
bungalow No I known as "St Anne's" which he purchased in 2003. 

Mr Waistell owns bungalow No 2, known as "St Anthony's" which he 
purchased in 2012. 

14 NR owns the land immediately behind the claimants' properties 
comprising an access path bordered by a post and wire fence leading to an 
embankment which drops down to an active train line. The rear walls of 
each of the claimants' properties immediately abut the access path owned by 
NR. 

15 On the embankment is a large stand of Japanese knotwced, which all 
parties accept has been present on NR's land at this location for at least 50 
years. 

The proceedings 
.:c6 The claimants issued claim forms on 7 May 20.r5 and 23 February 

2or5 respectively, in which they brought claims in private nuisance on the 
basis that Japanese knotweed growing on NR's land had caused damage to 
their properties. Each sought an injunction to require NR to treat and 
eliminate the knotweed on its land and damages under various heads of loss. 
By way of defence, NR alleged that both claimants had failed to establish 
that the necesSary elements of a cause of action in private nuisance were 
made our on the facts. 
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A 17 The proceedings were tried before the recorder in the County Court 
at Cardiff for three dafs between 28 and 30 November 2016. The recorder 
handed down a substantial, detailed and careful judgment on 2 February 
2017. 
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Judgment under appeal 

Private nuisance 

18 The recorder in his judgment noted, at para 45, that the claimants' 
claims in private nuisance were presented in two alternative ways. 

19 First, the recorder addressed the claimants' "Encroachment claim", 
in which they argued that NR was liable as the occupier of the land where 
Japanese knotweed was present for its encroachment upon their own land 
without them needing to prove any damage to their properties. He rejected, 
at paras 45 and 55-84, their argument that encroachment, in and of itself, 
amounts to an actionable nuisance. In particular, the recorder noted, at 
paras 5 5 and 6I, that the claimants' argument went against the grain of legal 
history, given that private nuisance is a common law tort that originated as 
an "action on the case", the gist of any such action being "dainage". 

1.0 The recorder then turned, at paras 86-95, to the factual issues of 
whether there had been an encroachment and, if so, whether damage had 
resulted. He concluded that there was clear evidence that Japanese 
knotweed had encroached on to Mr Waistell's land from the access path, in 
the space below the rendering and up to the foundations; and, although 
there was no direct evidence, he found that rhizomes had encroached further 
under Mr Waistell's property. Similarly, although there was no direct 
evidence of encroachment in the case of Mr Williams, the recorder found 
that there was no material difference between the arrangement behind 
Mr Williams's property in relation to the Japanese knotweed growing on 
NR's land. Therefore, on the balance of probabilities, the recorder found 
that the rhizomes had extended below Mr Williams's property in the same 
way as on :Mr Waistell's property. He also found that, on those findings, 
the encroachments were not trivial or de minimis interferences with the 
claimants' properties. 

21 The recorder found, however, at paras 96-99, that no actual 
physical damage had been caused by the encroachment and so the 
encroachment did not give rise to a claim in private nuisance. The recorder 
noted that neither side's expert had identified any physical damage to the 
properties or any change in the soil structure. He also held that the fact that 
the presence of the Japanese knotweed had resulted in a diminution in the 
value of the claimants' properties did not ·constitute damage. Although 
Dr Beckett, the expert witness for the claimants, considered that there was a 
risk of damage to the properties, the recorder did not understand counsd for 
either claimant to put their case on the basis of risk of damage and so did not 
consider the claims on that basis. 

21. The recorder then addressed the claimants' "Quiet enjoyment/loss of 
amenity claim". This was the argument that the presence of Japanese 
knotweed on NR's land in close proximity to the boundary of the claimants' 
respective properties was a sufficiently serious interference with the quiet 
enjoyment or amenity value of their properties as to constitute an actionable 
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nuisance-that it was an unreasonable interference with their enjoyment of 
their respective properties as its presence affected their ability to sell their 
properties at a proper market value. After noting, at paras ro1-ro2, a 
number of conditions that the claimants had to satisfy under this head, the 
recorder held, at paras 109 and nr, that the claimants could in principle 
rely upon this head of private nuisance. 

23 The recorder considered, at paras 103-106, that, althoug_h this head 
of liability will usually concern a more immediate impact upon the 
enjoyment of the property, the tort is a tort against land and the gist of 
the action is damage which is the objectiv'e loss of amenity in the property. 
The recorder held that the amenity value of a property can, in principle, 
include the ability to dispose of it at a proper value where the claimed 
nuisance produces a blight upon the property that leaves the property owner 
in the position of the uncertainty that his or her property may, no longer, be 
the valuable asset and home that it was thought to be. 

24 The recorder went on to hold, at para 107, that, objectively viewed, 
a landowner in the claimants' position would suffer a loss of enjoyment. 
He considered that the diminution in value of the properties, combined 
with the fact that any owner would have to live with the concerns and 
adverse consequences of a devalued property, is properly characterised as 
an aspect of the amenity of the land protected by the tort of private 
nmsance. 

25 Given that the nature of the loss is one of the key issues in this 
appeal, it is helpful to quote in full how the recorder characterised it, at 
para :i;o8: 

"Ms Creer [counsel for NR} submitted that the only reason that there is 
a diminution in the value of each of the claimants' properties is because of 
the position taken by mortgage lenders which, since around 2or2, have 
limited or refused to provide mm:tgages where Uapanese knotweed] is 
within seven metres of the property's boundary. The difficulty with this 
argument is, as both the claimants' and defendant's valuation experts 
recognise, even when treated there is a diminution in the value of the 
property. In those circumstances, even though with a treatment-backed 
guarantee, a loan may be obtained, there remains a residual diminution in 
value. The only rational explanation of that is that a 'stigma' continues to 
affect the property's amenity value. The position is no different, in my 
judgement, from a case where a building has been damaged by a nuisance 
but, despite its repair, it nevertheless cannot be sold for the same price as 
would have been obtained if it had never been damaged. There may be 
many situations in which the amenity value of a property remains affected 
simply because others do not value the property as highly as might 
otherwise be anticipated. That, in my judgment, is not a basis for rejecting 
the claimants' case under this head of nuisance. In any event, it pays no 
regard to the more intangible effect on the amenity value due to a 
landowner's 'fix' of having to live on a property that is blighted by the 
presence of Uapanese knon'leed] on adjoining land." 

26 The recorder found, therefore, that, subject to breach of duty and 
causation, the claimants had a cause of action for private nuisance. 

© 2019 The Incorporated Council of Law Reporting for England and Wales 

A 

B 

C 

D 

E 

C 

H 



Page 17 of 326

A 

B 

C 

E 

F 

C 

H 

[2019} QB 

Breach of ditty 

611 
Williams v Network Rail Infrastructure Ltd (CA) 

SirTerence Etherton MR 

2.7 The recorder noted, at para r23, that NR's duty was predicated 
upon having actual or constructive knowledge of both the presence of 
Japanese knotweed on its land behind the claimants' properties, together 
with having actual or constructive knowledge that Japanese knotweed posed 
a reasonably foreseeable risk of causing damage by encroachment or an 
unlawful interference with the claimants' quiet enjoyment of their 
properties, namely affecting their amenity value that gave rise to their 
claims. He noted, at paras r.22-r25, that it was common ground between 
the parties that, once the required knowledge of Japanese knotweed was 
established, NR had a duty to do all that was reasonable in the 
circumstances to prevent or minimise the interference with the adjoining 
landowners' use and enjoyment of their properties. 

2.8 The recorder found, at paras r.27 and 152-r.54, that by 2008'2.009 

NR had constructive knowledge of the presence of Japanese knotweed on its 
land behind both claimants' properties but that actual knowledge only arose 
in 2or3 when the claimants first complained. The recorder found that NR 
had constructive knowledge of the risk of damage and loss -of amenity to 
adjoining properties caused by the dose proximity of Japanese knotweed 
from around the time of the publication of the RICS paper in 2012, 
approximately one year before the claimants first complained to NR about 
the knotweed. 

29 The recorder found, at paras 158-r64, that NR's failure to treat the 
knotweed between 2or2 and 2or3, prior to the claimants' complaints, so as 
reasonably to prevent interference with the claimants' quiet enjoyment, 
given NR's constructive knowledge and the foreseeable risk of unlawful 
interference with the claimants' enjoyment of their property, was not 
commensurate with NR's duty as a landowner. 

30 The recorder continued, at paras r65-r92, that the treatment 
that occurred following the claimants' complaints in 2or3 was also 
unreasonable in the circumstances. He noted that a treatment plan is 
required to deal effectively with Japanese knotweed which, in relation to 
herbicidal spraying, requires spraying over a number of years to be effective. 
The recorder noted a treatment carried out in October 2or3, a failure to 
treat in 2or4, and further treatments in 2or5 and 2016 and concluded that 
on no reasonable basis could they be considered adequate or reasonable. 
The recorder concluded, on the balance of probabilities, that NR had since 
2or2 failed to carry out its obligation as a reasonable landowner to 
eliminate and prevent interference with the quiet enjoyment of both 
claimants of their properties. 

3r The recorder went on, at paras r93-r97, to reject NR's argument 
that, because Japanese knotweed is widespread in the Maesteg area, where it 
is pai::t of the character of the locality and can grow with impunity and affect 
residential properties nearby, the claimants simply had to tolerate it. 

Ca1tsatio11 

32 The recorder found, at paras 198-204, that NR's breach of duty 
had caused both a continuing nuisance and damage. He held that the 
unlawful interference with the claimants' quiet enjoyment of their 
properties, by virtue of the presence of the knotweed and the impact upon 
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the use and enjoyment of the properties because they were reduced in 
market value, was caused by the presence of Japanese knotweed on NR's 
land which amounted to a continuing nuisance. He found that, even if one 
characterised the loss as flowing from the "stigma" of property containing 
Japanese knotweed in close proximity to neighbouring property, the fact 
remained that objectively the amenity value of the claimants' respective 
properties was affected. 

Remedies 

33 The recorder concluded, at paras 226-230, that it was not 
appropriate to grant a mandatory injunction compelling NR to abate the 
nuisance and adequately and effectively treat the knotweed, as such an 
injunction would be vague and uncertain. 

34 The recorder went on, at paras 23I-242, to grant damages under the 
following heads: damages of £4,320 to each respondent to cover a treatment 
package for the knotweed together with an insurance backed guarantee; 
damages of £300 to Mr Waistell for a survey he commissioned of Japanese 
knotweed; and general damages of £350 per year over a four-year period 
between 20.12 and 20r6 (totalling fr,400) to Mr Williams for loss of 
amenity and interference with quiet enjoyment based on the stature of the 
Japanese knotweed stand behind his property, the fact that the Japanese 
knotweed stands sometimes knocked against his windows, the blighted 
nature of his property and the difficulties as to the saleability of the property. 

35 The recorder then addressed damages for the diminution in value of 
the claimants' properties arising from interference with their quiet 
enjoyment of their land. The recorder held that, given that the claimants 
were entitled to recover damages to treat the knotweed in order to remove 
the nuisance, the appropriate diminution in value was the residual 
diminution in value once the treatment was completed. The recorder held, 
at paras 243-259 1 that Mr Williams was-entitled to £10,500 and MrWaistell 
was entitled to £10,000 for that reason. 

Grounds of appeal 

36 NR was granted permission to appeal on two grounds by order 
of Lewis J dated 3 March 20I7. The first ground of appeal ("Appeal 
Ground (1)") challenges the recorder's conclusion that, where a residential 
homeowner suffers a diminution in the value of their property by virtue of 
the presence of Japanese knotweed, the pure economic loss which is suffered 
constitutes an actionable private nuisance on the basis that it interferes with 
the quiet enjoyment of their property. If NR is unsuccessful in relation to 
that ground of appeal, NRcontends ("Appeal Ground (2)") that the recorder 
was in any case wrong to find that there was a causal link between NR's 
breach of duty and the residual diminution in value of the claimants' 
properties. 

37 Each of the claimants has served a respondent's notice, seeking 
tb uphold the judgment below for the following additional reasons: 
(I) encroachment without physical damage can give rise to an actionable 
claim in private nuisance; and (2) the presence of Japanese knotweed roots 
and rhizomes on the claimants' properties constituted damage in any event. 
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38 In recent times a number of decisions at the highest level have 
introduced greater coherence and consistency to the legal principles 
governing the cause of action for private nuisance. The consequence is that 
it is neithe'r necessary nor profitable to focus on historic cases of nuisance 
and the early development of the cause of action. In p~rticular, in view of 
the clarification of the principles in more modern times, the resolution of the 
present appeal will not be found simply in an examination of the old forms 
of action, including the historic distinction between the form of action of 
trespass, on the one hand, and the action on the case, on the other hand, or in 
considering the distinction between the three ways in which it was formerly 
recognised that a person might suffer interference with their rights over land: 
disseisina, nocumentum and transgressio. Some discussion of such matters 
may be found in FH Newark, "The Boundaries of Nuisance" (1949) 65 LQR 
480, approved'by Lord Goff of Chieveley in Cambridge Water Co v Eastern 
Counties Leather pie [1994] 2 AC 264, 297-298; David Ibbetson, 
A Historical Introd14ction to the Law of Obligations (1999); Mark 
Wonnacott, Possession of Land (2006); AWB Simpson, A History of the 
Land Law, 2nd ed (1986); PH Winfield "Nuisance as a Tort" (1931) 4 CLJ 
1 89; as well as the standard modern textbooks on torts. 

39 I would summarise as follows the present principles of the cause of 
action of nuisance. 

40 First, a private nuisance is a violation of real property rights. That 
means that itinvolves,either an interference with the legal rights of an owner 
of land, including a legal interest in land such as an easement and a profit a 
prendre, or interference with the amenity of the land, that is to say the right 
to use and enjoy it, which is an inherent facet of a right of exclusive 
possession: Hunter v Canary Wharf Ltd [:r997] AC 65 5, 687G-688E (Lord 
Goff citing FH Newark, "The B:oundaries of Nuisance" 65 LQR 480), 696B 
(Lord Lloyd of Berwick), pp 706B, p 707c (Lord Hoffmann) and p 7230-E 
(Lord Hope of Craighead). It has been described as a property tort: Dolan 
Nolan, '"A Tort Against Land': Private Nuisance as a Property Tort" in 
Rights and Private Law, Dolan Nolan & Andrew Robertson (eds) (20n). 

4:r Secondly, although nuisance is sometimes broken down into 
different catego'ries, these are merely examples of a violation of property 
rights as I have described them. In Hunter's case at p 69 5c, for example, 
Lord Lloyd said that nuisances are of three kinds: 

"(:r) nuisance by encroachment on a neighbour's land, (2) nuisance 
by direct physical injury to a neighbour's land; and (3) nuisance by 
interference with a neighbour's quiet enjoyment of his land." 

The difficulty with any rigid categorisation is that it may not easily 
accommodate possible examples of nuisance in new social conditions or 
may undermine a proper analysis of factual situations which have aspects of 
more than one category but do not fall squarely within any one category, 
having regard to existing case law. 

42 Thirdly, the frequently stated proposition that damage is always an 
essential requirement of the cause of action for nuisance because nuisance is 
derived froin the old form of action on the case- must be treated with 
considerable caution. As to the proposition, see, for example, Lemmon v 
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Webb [1894] 3 Ch I, n, 21, 24; Davey v Harrow C,Orpn [19581 r QB 60, 
71; Hunter's case at p 695D; and Delaware Mansions Ltd v Westminster City 
Council [2002] I AC 321, paras 15, 33. Itis clear both that this proposition 
is not entirely correct and also that the concept of damage in this context is a 
highly elastic one. In particular, interference with an easement or a profit a 
prendre is actionable as a nuisan'ce without the need to prove specific 
damage: Harrop v Hirst (1868) LR 4 Ex 43, 46-47, 48;,Nicholls v Ely Beet 
Sugar Factory Ltd [1936] Ch 343, 349-350. Funhermore, in the case of an 
artificial object protruding into a claimant's property from the neighbouring 
land, Mr David Hart QC, for NR, accepted that the claimant has a cause of 
action in nuisance without proof of damage. Although McNair J said in 
Reisen v Imperial Tobacco Co (of Great Britain and Ireland) Ltd [1957] 
2 QB 334 that an advertising sign erected by the defendant which projected 
into the airspace above the plaintiff's shop was a trespass and was not 
capable of constituting a nuisance, he so held without any reference to the 
previous authority to the contrary in Baten's Case (r6ro) 9 Co Rep 53band 
Fay v Prentice (I845) I CB 828 and so Ke/sen's case must be considered per 
incuriam in relation to that issue. So far as concerns such nuisance from 
encroachment by an artificial object, the better view may actually be that 
damage is formally required but damage is always presumed: Baten's Case; 
Fay v Prentice at p 84 r. That, in itself, shows both the artificiality and 
ela_stlCity of any requirement of damage for the purpose of establishing 
nmsance. 

43 It is also well established that, in the case of nuisance through 
interference with the amenity of the claimant's land, physical damage is not 
necessary to complete the cause of action. To paraphrase Lord Lloyd's 
observations in Hunter's case [1997] AC 655, 696c, in relation to his third 
category, loss of amenity, such as results from noise, smoke, smell or.dust or 
other emanations, may not cause any diminution in the market value of the 
land, such as may directly follow from, and reflect, loss caused by tangible 
physical damage to the land, but damages may hevertheless be awarded for 
loss of the land's intangible amenity value. Reflecting the fact that the cause 
of action is one for interference with property rights, loss of amenity value 
and the right to claim -damages for it does not turn on any exceptional 
sensitivity or insensitivity of the person entitled to exclusive possession: Barr 
v Biffa Waste Services Ltd [2013] QB 45 5, para 36. What is relevant is the 
objective effect on the amenity value of the land itself, and it is that effect 
which satisfies any requirement there may be to show damage. Provided, by 
reference to all the circumstances of the case and the character of the locality, 
and according to the objective standards of the average person, the 
interference with amenity is sufficiently serious, there will be an actionable 
private nuisahce. 

44 Fourthly, nuisance may be caused by inaction or omissjon as well 
as by some positive acdvity. An occupier will be lial:,le for continuing a 
nuisance created by another person if, with knowledge or presumed 
knowledge of its existence, he or she fails to take reasonable means to bring 
it to an end when they had ample time to do so: Sedleigh-Denfield v 
O'Callaghan [r940] AC 880, 894. An occupier will also be liable if he or she 
fails to act with reasonable prudence to remove a hazard, whether natural or 
man-made, on their land of which he or she was aware and where it was 
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foreseeable that it would risk damaging their neighbour's land and goes on 
to do so: Goldman.v Hargrave [1967] I AC 645; Leakey. v National Trust 
for Places of Historic Interest or Natural Beauty (1980] QB 485. 

45 Finally, the broad unifying principle in this area of the law is 
reasonableness between neighbours (real or .figurative): the Delaware 
Mansions case [2002] I AC 321, paras 29, 34. 

Appeal Ground (I) 

46 The recorder's conclusion that the presence of knotweed on NR's 
land within seven metres of the claimants' properties was an actionable 
nuisance simply because it diminished the market value of the claimants' 
respective properties, because of lender caution in such situations, was 
wrong in principle. 

47 The recorder's analysis was that the gist of nuisance is the objective 
loss of amenity in the affected property; the amenity value of a property can 
include the ability to dispose of it at a proper value and·that value is affected 
where the claimed nuisance produces a blight upon the property that leaves 
the owner with uncertainty that the property may no longer be the valuable 
asset that it was thought to be; in the present case the claimants' properties 
have been devalued by the presence of Japanese knotweed on NR's land and, 
even if treated) their saleable values are below what would otherwise have 
been their market value; and, accordingly, the presence of Japanese 
knotweed on NR's land is actionable by the claimants as a private nuisance 
because the presence of the knotweed has unlawfully interfered with the 
claimants' "quiet enjoyment" or "use and enjoyment" of their respective 
properties. 

48 The purpose of the tort of nuisance is not to protect the value of 
property as an investment or a financial asset. Its purpose is to protect the 
owner of land (or a person -entitled to exclusive possession) in their use and 
enjoyment of the land as such as a facet of the right of ownership or right to 
exclusive possession. The decision of the recorder in the present case 
ex.tends the tort of nuisance to a claim for pure economic loss. Counsel for 
the claimants did nor identify any case in which a similar decision was 
reached or, more generally, where the amenity of a property has been held, 
for the purposes of actionable private nuisance, to include the right to realise 
or otherwise deploy the value of the property in the financial interests of the 
owner. Contrary to the view of the recorder, that would not be an 
incremental development of the common law by way of analogy but a 
radical reformulation of the purpose and scope of the tort. 

49 In his s,ubmissions in suppon: of the appeal, Mr Hart referred us to 
Rust v Victoria Graving Dock Co {I887) 36 ChD n3, Blue Circle 
Industries pie v Ministry of Defence [1999J Ch 289 and West Leigh Colliery 
Co Ltd v Tunnicliffe & Hampson Ltd [1908] AC 27. Those cases turned on 
their own particular facts, some concerning the non-recoverability of 
damages for "stigma" attaching to properties which have previously suffered 
damage and in respect of which it is feared that damage of the same kind has 
a significant probability of recurring in the future. None of them is directly 
in point on the first ground of appeal and l do not consider it is necessary or 
helpful to refer to them in that context. It is sufficient to address, and allow, 
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this ground Of appeal of NR on the- basis of the well-established general 
principles of nuisance which I have already outlined. 

50 Reference was made by the recorder in his judgment and by 
Mr Stephen Tromans QC, for Mr Waistell, to Thompson-Schwab v Costaki 
[I956} r WLR 335 and Laws v Florinplace Ltd [I98I] r All ER 659. In 
Thompson-Schwab's c;ase the Court of Appeal upheld an interlocutory 
injunction restraining the defendants from using premises for the purpose of 
prostitution. The plaintiffs, who lived nearby, said that the activities of the 
defendants seriously depreciated the value of their respective houses as 
residences and seriously interfered with the comfortable and convenient 
enjoyment of their houses as residences. The Court of Appeal upheld the 
interlocutory injunction on the ground that it was sufficiently arguable that 
the conduct of the defendants was actionable as an interference with the 
plaintiffs' comfortable and convenient enjoyment of their land. This case is 
of very limited assistance as it is only a decision on interlocutory relief and it 
was not necessary to take a final view of the law or the facts. In so far, 
however, as the case is of any assistance, it is against, rather than for, the 
claimants. The decision of the Court of Appeal was not based at afl on_, and 
did not mention, the allegation that the conduct of the defendants had 
depreciated the value of the plaintiffs' land. It was based on the entirely 
conventional principle that a person's conduct becomes a nuisance when 
(according to Lord Evershed MR at p 338) it unduly interferes with his 
neighbour "in the comfortable and convenient enjoyment of his land" and, 
on the alleged facts, that (as Lord Evcrshed MR said at p 339) "the activities 
being conducted [by the defendants] are not only open, but they are 
notorious, and such as force rhemselves upon the sense of sight at least of 
[ one of the plaintiffs]" and 

"prima facie ..• constitute not a mere hurt of his sensibilities as a 
fastidious man, but so as to constitute a sensible interference with the 
comfortable and convenient enjoyment of his residence, where live with 
him his wife, his son and his servants." 

Whether the facts actually gave rise in law to an actionable nuisance would 
only be determined at a future trial (of which there is no report). 

5r Laws's case was another case about the grant of an interlocutory 
injunction to restrain sex-related activity in the area of the claimants' 
properties. In that case a large shop sign was erected advertising a "Sex 
Centre and Cinema Club", the premises of which opened a few days later. 
Signs were put in the shop window, one of which advertised "Uncensored 
adult videos for sale or available" and others of which gave a warning that 
the premises showed explicit sex acts. The judge granted an interlocutory 
injunction restraining, until trial, the business of the Shop, the shop signs and 
other forms of advertisement on the ground that there- was a triable;, issue 
whether the existence of a business of the kind in question, conducted in the 
way in which it was conducted, so that the nature of the business was evident 
to the nearby residents and their visitors, was a nuisance. The judge relied 
upon the decision of the Court of Appeal in Thompson-Schwab's case. As in 
that case, the basis for the grant of the interlocutory relief in Laws'!; case was 
that it was sufficiently arguable that the knowledge by occupants of the 
plaintiffs' properties of the use of the defendant's premises was a material 
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interference with the comfortable enjoyment of the plaintiffs' properties. 
Although it appears that the plaintiffs adduced evidence suggesting that 
property values might suffer adversely if the defendants' activities were 
allowed to-continue, there was no reference in the judgment to that matter as 
a ground for the grant of the interlocutory injunction. I cannot see that 
Law s's case is of any assistance to the claimants in the-present case. 

The claimants' grounds (I) and (2) 

52 It is convenient to consider together these grounds for upholding the 
recorder's decision for reasons different to those given by the recorder. 

53 The recorder found that Japanese knotweed rhizomes have 
encroached on the land of each of the claimants and under their respective 
bungalows. He rejected the submission of NR's counsel that the 
encroachment was a trivial or de minimis interference with their respective 
properties, He also rejected, however, the claimants' claim in nuisance 
based on that encroachment for the following reasons, at paras 96-99: 

"96. As I have already indicated, in order to succeed under this head of 
private nuisance, the claimants must each establish that they have 
suffered damage to their property. Neither expert identifies any damage 
to the property of [the claimants], although Dr Beckett [expert for the 
claimants] considered that there is a risk of damage to the properties. 
I did not understand counsel for either claimant to put a case on the basis 
of risk of damage. Both Mr Carter and Ms Atkins's [counsel for the 
claimants] submissions were firmly rooted in liability being based upon 
there being no need to prove damage in encroachment cases but, if 
damage was a requirement, each of the claimants had suffered actual 
physical damage to their property. 

"97. It is, however, common ground between the parties thar the 
presence of the Uapanese knotweed] has resulted in a diminution in the 
value of the claimants' properties (although the quantification is not 
accepted). The latter, however, cloes not constitute 'damage' for the 
purposes of these claims. There mus,t be physical damage to the property. 
As 1 have already said, neither expert identified any damage to the 
foundations or bungalows. There is no evidence that the roots have 
affected the soil below the surface of either claimant's property. There is, 
for example, no evidence as there was in the Delaware Mansions case 
where the tree roots dehydrated the soil affecting its load-bearing 
qualities. There is simply no evidence of that in these claims. 

"98. There is no evidence, therefore, of any change in the soil structure 
(other than the mere presence of the rhizomes) which could amount to 
the alteration or adverse changes of the kind present in the Delaware 
Mansions case and also as contemplated in the Blue Circle Industries 
case or by Pill LJ in Hunter's case when that case was in the Court of 
Appeal. 

"99. For these reasons, therefore, I find that neither [of the claimants] 
have established that, even though the Uapanese knotweed] rhizomes 
have encroached upon their respective properties, that as a consequence 
they have suffered damage to their land so as to give rise to a claim in 
private nuisance under this head of liability." 
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54 I do not agree with the analysis and decision of the recorder rejecting 
the claim in nuisance based on the spread of the knotweed, rhizomes on to 
the claimants' respective properties from NR's land. 

55 Japanese knotweed was rightly described by the recorder, at para 5, 
as "a pernicious weed". It does not only carry the risk. of future physical 
damage to buildings, structures and installations on the land. Its presence, 
and indeed the mere presence of its rhizomes, imposes an immediate burden 
on the owner of the land in terms of an increased difficulty in the ability to 
develop, and in the cost of developing, the land, should the owner wish to do 
so. As the RICS paper observed, any improvement or alteration of the 
property requiring the removal of contaminated soil would require disposal 
of the soil either on site or, more likely, off site by special, and probably 
expensive, procedures. For all those reasons, Japanese knotweed and its 
rhizomes can fairly be described, in the sense of the decided cases, as a 

"natural hazard". They affect the owner's ability fully to use and enjoy the 
land. They are,a classic example of an interference with the amenity value of 
the land. 

56 The recorder found that: (I) NR had actual knowledge of the 
presence of Japanese knotweed on its land behind the claimants' respective 
bungalows in :2.013; (:2.) NR was, or ought to have been, aware of the risk of 
damage and loss of amenity to adjoining properties caused by the close 
proximity of knotweed no later than some time in :2.ou with the publication 
of the EA code of practice and the RJCS paper; and (3) NR failed reasonably 
to prevent the interference with the claimants' enjoyment of their properties. 
That is sufficient, on the well-established principles I have outlined earlier, to 
give rise to a cause of action in nuisance: Goldman v Hargrave [1967] I AC 
645; Leakey v National Trust for Places of Historic Interest or Natural 
Beauty [1980] QB 485. If, and in so far as, damage is required to complete 
that cause ,of action, it is constituted by the diminished ability of the 
claimants to use and enjoy the amenity of their properties. 

57 I cannot see why that analysis should be thought to be precluded by, 
or inconsistent with, any authority, including, in particular, the decisions in 
Hunter's case [I997] AC 655, the Blue Circle Industries case [I999] Ch :2.89 
or the Delaware Mansions case [2002] 1 AC 321, which were specifically 
mentioned by the recorder in this context. 

58 Hunter's case [1997] AC 655 involved two sets of proceedings 
arising out of the Canary Wharf development. In the first action, the 
plaintiffs claimed damages against the defendants for negligence and 
nuisance in respect of interference with the reception of television broadcasts 
in their homes allegedly caused by the presence of a building 250 metres high 
and over 50 metres squ_are erected by the defendants. In the second action, 
the plaintiffs claimed damages for negligence and nuisance in respect of 
deposits of dust on their properties caused by the construction of a link road. 

59 On a trial of preliminary issues, the House of Lords upheld the 
dismissal by the Court of Appeal of the plaintiffs' first action on the ground 
that an owner is entitled to build on his land as he wishes, subject to 
planning control, and is not generally liable, in the absence of an easement or 
agreement, if his building interferes with his neighbours' enjoyment of their 
land. Since the interference with the plaintiffs' reception of television signals 
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was simply the result of the presence of the building on the defendants' land, 
no action 'in private nuisance lay in respect of such interference. 

60 In the Court of Appeal in the second action, Pill LJ, with whose 
judgment the other members of the court agreed, said (at p 676) that the 
deposit of dust was capable of giving rise to an action in negligence if there 
was proof of physical damage. He said that dust is an inevitable incident of 
urban life but that the claim arose on the assumption that the defendants had 
caused excessive deposits. He gave as an example that if, in ordinary use, 
excessive deposit is trodden into the fabric of a carpet by householders in 
such a way as to lessen the 'value of the fabric, an action would lie. Similarly, 
he explained, if it follows from the effects of excessive dust on the fabric that 
professional deaning of the fabric is reasonably required, the cost is 
actionable and if the fabric is diminished by the cleaning that too would 
constitute damage. He said that excessive,dust might also be shown to have 
damaged electrical apparatus. He said that the damage is in the physical 
change which renders the article less useful or less valuable. In short, the 
Court of Appeal held that: (r) the dust was actionable when it caused 
damage to the claimants' carpets; and (2) it was only at that point that it 
constituted a material interference with the claimants' enjoyment of the 
amenities of their properties. I assume that it is to that passage in the 
judgment of Pill LJ to which the recorder was referring at para 98 of his 
decision. There was no appeal to the House of Lords from that part of the 
judgment of Pill LJ. 

6:r In the Blue Circle Industries case [r999] Ch 289 the Court of Appeal 
dismissed the appeal of the defendants from the order of the trial judge 
awarding the plaintiffs damages for the breach of duty imposed by 
section 7(r)(a) of the Nuclear Installations Act 1965 on the licensee of a 
nuclear site to ensure that no occurrence involving nuclear matter caused 
damage to any property of any person other than th_e licensee. The facts 
were that land owned by the plaintiffs, which joined the land of the Atomic 
Weapons Establishment ("the AWE"), was contaminated, following a storm, 
by radioactive material containing plutonium from an overflowing pc;md on 
the AWE's land. It was contended by the defendants that the plaintiffs' land 
had not been physically damaged by the radioactive properties of the 
plutonium. They said that it was physically the same as before, albeit it had 
been mixed with a very small amount of plutonium. Aldous LJ, with whom 
the other members of the Court of Appeal agreed on this point, said, 
at p 300, that damage within the Act occurred if there was some alteration in 
the physical characteristics of the land caused by radioactive properties 
which rendered it less useful or less valuable. He said that the addition of 
plutonium to the topsoil rendered the characteristics of the marshland 
different and, further, that the result of the addition was that the marshland 
became less useful and less valuable. The plaintiffs' land was less valuable 
because the estate was unsaleable until the contaminated soil had been 
removed and less useful because the level of contamination was such that the 
topsoil of the marsh had to be excavated and removed from the site because 
the level of radioactivity exceeded that which was allowed by the 
regulations. In short, the cause of action arose because the amenity or utility 
of the plaintiffs' land was impaired by contamination from the plutonium. 
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62 The conclusions reached in both of those cases are therefore entirely 
consistent with my analysis of the facts of the present case. 

63 Mr Hart also referred to Jan de Nu[ (UK) Ltd v AXA Royale Beige 
SA (formerly NV Royale Beige) [2002] r All ER (Comm) 767, which 
concerned claims arising out of the claimant's failure to take reasonable care 
in carrying out certain dredging operations in an estuary to ensure that the 
operations did not result in the deposit of excessive amounts of silt causing 
interference with the land of adjacent owners, including the nature reserve of 
the Hampshire Wildlife Trust ("the HWT"). Mr Hart drew our attention to 
the statements in the judgment of the Court of Appeal, delivered by 
Schiemann LJ, at paras 78-80, that the claimant was liable in nuisance 
because HWT had a right to be left to use its nature reserve for breeding 
purposes without having to worry whether the silt, which the claimant by its 
negligence had put there, would interfere with their breeding programme; 
that worry could only be avoided either by carrying out a study, as was in 
fact done, and finding out that there was no need to do anything, or by 
dredging out the silt; the property was physically significantly affected in as 
much as large amounts of silt were deposited on it; and HWT suffered 
further damage by reason of the claimant's activities in as much as HWT 
paid for the investigation. 

64 Again, I cannot see anything in those statements which is 
inconsistent with a finding of liability in the present case on the basis of 
interference with the utility and amenity of the claimants' properties from 
the presence of the Japanese knotweed rhizomes. On the contrary, 
consistently with the elastic concept of damage in this area of the law and 
with a finding of liability in the present case, Schiemann LJ said, at para 77: 

"The underlying policy of the law is i:o protect a claimant against what 
Markesinis and Deakin in their book on Tort Law, 4th ed (1999) describe 
at p 422 as 'unreasonable interference with the claimant's interest'. 
Phrases such as 'physical damage to land' are portmanteau phrases which 
embrace the concept of land being affected and this resulting in damage to 
the economic interests of another." 

65 Reference was also made by both sides in the -present case to the 
Cambridge Water Co case [1994] 2 AC 264. In that case a chlorinated 
solvent used by the defendant leather manufacturers seeped into the ground 
below the premises and was conveyed in percolating water in the dir:ection of 
the plaintiff's borehole, the water from which was used for providing a 
public water supply. The solvent contaminated the water in the borehole, 
which could not lawfully be supplied as drinking water as it did not comply 
with regulations issued pursuant to an EEC Directive. It appears that the 
regulations came into force after the relevant spillage on the defendant's 
land 'but before the contamination of the water in the borehole. The House 
of Lords held that there was no actionable nuisance because the plaintiffs 
were not able to establish that pollution of the water supply by the solvent 
was foreseeable. Lord Goff said obiter, at p 29 5, that there could only be an 
actionable nuisance by virtue of the spillage of solvent on the defendant's 
land when such spillage caused damage to the plaintiff-i e when water 
available at its borehole was rendered unsaleable by reason of breach of the 
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regulations. At that point the utility of the plaintiff's land for carrying on its 
business Was impaired. 

66 That iS entirely consistent with a finding that a nuisance was 
committed in the present case when the encroachment of the Japanese 
knotweed rhizomes diminished the utility and amenity of the claimants' 
respective properties. 

67 Mr Hart placed heavy reliance on cases concerning encroachment by 
the branches or roots of trees, which stated or assumed the need to show 
physical damage to the claimant's property. There are statements to that 
effect in the judgments of the Court of Appeal in Lemmon v Webb [1894] 
3 Ch r, rr-12, 21, 24. It is to be noted, however, that none of those 
statements were necessary for the decision in that case that, pursuant to his 
right of abatement, the defendant was entitled to cut off boughs of the 
plaintiff's land that overhung the defendant's property. 

68 Mr Hart placed particular reliance on the Delaware Mansions case 
[2002] I AC 321, which concerned encroachment of tree roots and which 
was one of the cases expressly mentioned by the recorder in support of his 
ruling against the claimants on this part of their case. In that case the House 
of Lords, upholding the decision of the Court of Appeal, held that the 
claimant, which was owner of a group of terraced mansion blocks in which 
the individual flats were sold on long leases, was entitled to damages for the 
encroachment by roots of trees owned by the defendant highway authority. 
The encroachment caused cracking in the building. One of the issues was 
when actionable damage from the encroachment first arose. The leading 
speech was given by Lord Cooke of Thorndon, with whom the other 
members of the· appellate committee agreed. Lord Cooke assumed that the 
claimant needed to prove damage and held, at para 33, that, even before the 
cracking of the superstructure, encroachment of the roots had caused 
continuing damage to the. land by dehydrating the soil and inhibiting 
rehydration. He said that the damage consisting of "the impairment of the 
load-bearing qualities of residential land" was itself a nuisance. 

69 In that case, however, physical damage to the buildings had actually 
occurred. It was not necessary to analyse the situation, and nor was the 
situation in fact analysed, on the basis of loss of amenity value prior to the 
physical damage of the buildings. Furthermore, unlike Japanese knotweed 
and its rhizomes, the branches and roots of a tree are not in themselves a 
hazard. 

70 The roots of a tree may become a hazard when it is clear that they 
will damage a building or structure; and in such a case an injunction may, 
depending on the exact circumstances, be obtained. In an appropriate case, 
the owner of the affected land may obtain a mandatory quia timer injunction 
or damages in lieu: Leeds Industrial Co-Operative Society Ltd v Slack 
[r92,4] AC 851- No doubt such an award ofdamages could be accompanied 
by an order authorising the claimant to remove the nuisance by carrying out 
work on the defendant's land or by carrying outwork on the claimant's own 
land or by both, as in the present case. 

7r It is usually said that there must be proof of irhminent physical injury 
or harm for a qui a timet injunction to be granted: Fletcher v Bealey ( r 88 5) 
28 ChD 688, 698; Binningham Development Co Ltd v Tyler [2008] BLR 
445, para 45; Elliott v Islington London Borough Council [20n] EWCA 
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Civ 56 at [29]. It is possible, however, that that is too prescriptive and that 
what matters is the probability and likely gravity of damage rather than 
simply its imminence: Hooper v Rogers [r975] Ch 43; Elliott's case at 
para 31, quoting Chadwick LJ in Lloyd v Symonds [1998] EHLR Dig 278, 
and at paras 33-34, 36; Donal Nolan, "Preventive Damages" (2016) 132 
LQR68. 

72 Although the point has not been considered before in the cases I see 
no reason why, in appropriate circumstances, as in the present case, a 
claimant should not be able to obtain a final mandatory injunction where the, 
amenity value of the land is diminished by the presence of roots even though 
there has not yet been any physical damage. 

73 In short, there is no reason why the legal position concerning 
nuisance caused by the encroachment of the branches or roots of trees 
should undermine the right of the claimants in the present case to claim 
damages for nuisance by reason of the encroachment of Japanese knotweed 
and its rhizomes from NR's land. 

74 During the course of his oral submissions Mr Tromans referred 
to Greenway v Johnson Matthey plc [2019] AC 403. In that case the 
Supreme Court held that the claimants, who had developed platinum salt 
sensitisation due to the defendant employer's breach of health and safety 
regulations and common law duty, had a cause of action for personal injury. 
Platinum salt sensitisation is, in itself, an asymptomatic condition but 
further exposure to chlorinated platinum salts is likely to cause someone 
with platinum salt sensitisation to develop an allergic reaction involving 
physical symptoms such as running eyes or nose, skin irritation, and 
bronchial problems. Lady Black JSC, with whom the other Justices of the 
Supreme Court agreed, said, at para 27, that, as well as the usual reference 
to pain, suffering and loss of amenity, personal injury has been considered to 
consist of a physical change which makes the claimant appreciably worse off 
in respect of his or her health or capability and as including an injury 
sustained to a person's physical capacity of enjoying life: She concluded, at 
para 40, that what had happened to the claimants was that their bodily 
capacity for work had been impaired and, therefore, they were significantly 
worse off: they had suffered actual bodily damage, or personal injury, 
which, given its impact on their lives, was more than negligible. I do not 
consider it is necessary or appropriate to deploy the facts and reasoning in 
that case, which concerned a very different area of the law, in order to 
reinforce the claimants' claims for actionable nuisance. Those claims are, 
for the reasons I have given, a straightforward applicat_ion of established 
principles of property law. 

75 Mr Hart, who had not appeared before the recorder but had read the 
transcript of the closing submissions at the trial, submitted that the 
claimants had not argued the case before the recorder in the way I have 
analysed. I see no reason why the claimants should not be abk to argue and 
succeed before us on the ground of an unlawful interference with their 
enjoyment of the amenity of their properties due to the impairment of their 
right to use and enjoy those properties. They have not relied upon any 
evidence that was not before the recorder, and the characteristics and 
damaging nature of Japanese knotweed have always been at the very heart of 
this litigation. 
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Williams v Network Rail Infrastructure Ltd (CA) 

Sir Terence Etherton MR 

76 This ground of appeal is rather obscure. It concerns the recorder's 
award of £Io,500 damages to Mr Williams and £rn,ooo damages to 
Mr Wais tell in respect of the residual diminution in the market value of their 
respective properties even after treatment of the Japanese knotweed has been 
carried out. Thar residual diminution in market value reflects the possibility 
of a future return of the knotweed despite appropriate treatment. So far as 
I have been able to understand this ground of appeal, it concerns the 
calculation of this continuing residual diminution in value-due to a kind of 
enduring stigma-rather than an objection in principle to the recovery of 
such stigma damages. 

77 Accordingly, cases such as Rust's case 36 ChD n3 (especially the 
observation of Cotton LJ at p r3r), the West Leigh Colltery Co Ltd case 
[r908] AC 27, and observations of Aldous LJ in the Blue Circle Industries 
case [1999] Ch 289, 308-309, to which reference was made during oral 
submissions on the appeal and to which I have referred at para 49 above, are 
irrelevant to this ground of appeal. 

78 According to NR's skeleton argument, Appeal Ground (z) only 
arises if NR's Appeal Ground (r) fails. Given that I would hold that Appeal 
Ground (r) succeeds, Appeal Ground (2) would appear not to arise. In any 
event, the claimants object to Appeal Ground (2) and say it should be 
dismissed because it is both misconceived and was not raised below. I agree. 

79 Mr Hatt explained in his oral submissions that this ground of appeal 
arises as a result of the recorder's statement, at para 2.44, that: 

"The claimants' expert, Mr Hardie- and Mr Inman do not agree upon 
the respective market values of the properties if JKW had never been 
present and the respective values of their properties after the treatmeht 
has been carried out." 

80 As I understand NR's point, that statement of the recorder failed to 
take into account that there had been Japanese knotweed in the general area 
for many years. On the issue of the market valuation of the claimants' 
properties, the recorder had preferred the evidence of Mr Neil Inman, NR's 
expert, but, according to Mr Hart, the problem was that Mr Inman's 
valuation does not appear to have taken into account the fact that Japanese 
knotweed existed for many years not only within the immediate vicinity of 
the claimants' properties but also within a much more extensive area in the 
locality. 

Sr Mr Hart submitted that it should be remitted to establish whether or 
not Mr Inman would adjust his view of the market value having regµ.rd to 
the full extent of the Japanese knotweed in the area for many years. Mr Hart 
acknowledged that he was unable to say whether or not Mr Inman would 
make any adjustment to his open market valuation of the properties on 
remission, let alone what the amount of such adjustment, if any, would be. 

8.2 It would be quite wrong to remit the matter for that purpose,. 
Mr Inman was NR's expert. The issue of residual value was one on which 
the experts were instructed and which was included in their expert evidence. 
It was a matter for NR to ensure that its expert was properly instructed and 
was prepared for all the issues in the case. NR cannot now have a second 
opportunity to depress the recoverable damages becaus_e NR failed to carry 
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Williams v Network Rail Infrastructure Ltd (CA) 
Sir Terence Etherton MR 

[2019] QB 

out those steps and in circumstances· where the outcome of any such 
remission would be entirely speculative. Furthermore, the -cost of that 
exercise would be out of all proportion to the amount of damages in issue, 
and it would place an unjustified burden on both the claimants and the 
judicial system, bearing in mind that there has already been a three 0 day trial 
of the action. 

Conclusion 

83 For all those reason·s, I would uphold the decision of the recorder but 
for different reasons to those which he gave. 

SHARPLJ 
84 I agree. 

LEGGATILJ 
85 I also agree. 

Appeal dismissed. 

BRENDAN WRIGHT, Barrister 
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33.- Prohibition on unauthorised or 

harmful deposit, treatment or disposal 
etc. of waste. 

(1) Subject to [subsections (lA), (1B), 

(2) and (3) below] 1 [ ... ] 2 a person shall 

not-

(a) deposit controlled waste [ or 

extractive waste] 3 , or knowingly 

cause or knowingly permit controlled 

waste [ or extractive waste] 3 to be 

deposited in or on any land unless 

[an environmental permit] 1 

authorising the deposit is in force 

and the deposit is in accordance with 

[ the perm it] 1 ; 

(b) submit controlled waste, or 

knowingly cause or knowingly permit 

controlled waste to be submitted, to 

any listed operation (other than an 

operation within subsection (l)(a)) 

that-

(i) is carried out in or on any land, 

or by means of any mobile plant, 

and 

(ii) is not carried out under and in 

accordance with an environmental 

permit; 

(c) treat, keep or dispose of 

controlled waste [ or extractive 

waste] 3 in a manner likely to cause 

pollution of the environment or harm 

to human health. 

(lA) Paragraphs (a) and (b) of 

subsection (1) above do not apply in 
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relation to a waste operation that is an 

exempt waste operation. 

(lB) Subsection (1) does not apply in 

relation to any pa.rt of a waste 

operation that-
(a) is the subject of a marine licence 

under the Marine and Coastal Access 

Act 2009; or 

(b) does not require such a licence by 

virtue of any provision made by or 

under section 74,75 5 or 77 of that 

Act and does not involve the 

dismantling of a ship that is waste. 
l 4 l l [ 

(2) Subject to subsection (2A) below, 

paragraphs (a) and (b) of subsection (1) 

above do not apply in relation to 

household W<'!Ste from a domestic 

property which is treated, kept or 

disposed of within the curtilage of the 

property. 

(2A) Subsection (2) above does not 

apply to the treatment, keeping or 

disposal of household waste by an 

establishment or undertaking, 

l 6 

(3) Subsection (l)(a), (b) or (c) above 

do not apply in cases prescribed in 

regulations made by the Secretary of 

State and the regulations may make 

different exceptions for different areas. 

(4) The Secretary of State, in exercising 

his power under subsection (3) above, 

shall have regard in particular to the 

expediency of excluding from [the 

prohibitions In subsection (1)] • -

(a) any deposits which are small 

enough or of such a temporary 

nature that they may be so excluded; 

(b) any means of treatment or 

disposal which are innocuous 

enough to be so excluded; 

(c) cases for which adequate controls 

are provided by another enactment 

than this section. 

(5) Where controlled waste ls carried in 

and deposited from a motor vehicle, 

the person who controls or is in a 

position to control the use of the 

vehrcle shall, for the purposes of 

subsection (l)(a) above, be treated as 
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knowingly causing the waste to be 
deposited whether or not he gave any 

instructions for this to be done. 

(6) A person who contravenes 

subsection (1) above[ ... ] 1 commits an 

offence. 

{7} It shall be a defence for a person 

charged with an offence under this 

section to prove-

(a) that he took all reasonable 

precautions and exercised all due 

diligence to avoid the commission of 

the offence; or 

1---1 ' I 
(c) that the acts alleged to constitute 

the contravention were done in an 

emergency in order to avoid danger 
to human health in a casewhere-

{i) he took all such steps as were 

reasonably practicable in the 

circumstances for minimising 

pollution of the environment and 

harm to human health; and 

(ii) particulars of the acts were 

furnished to the waste regulation 

authority as soon as reasonably 
practicable after they were done. 

I• 

{8) [Subject to subsection (9) below, 

a] 6 person who commits an offence 

under this section is liab!e-

I" I 

(a) on summary conviction, to 

imprisonment for a term not 

exceeding 12 months or [a fine] 10 or 

both; 

(bl on conviction on indictment, to 
imprisonment for a term not 
exceeding five years or a fine or both. 
[ ... ] 6 

(9) A person (other than an 

establishment or undertaking) who 

commits a relevant offence shall be 

liable [ on summary conviction, or on 

conviction on indictment, to a 

fine.] 11 [ ... ] 11 

(10) In this section, "relevant offence" 

means an offence under this section In 
respect of a contravention of 
subsection {l)(c) above consisting of 

the treatment, keeping or disposal 
within the curtillage of a domestic 
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property of household waste from that 

property.[ ... ] 1 

I s l 
(11) For the purposes of subsection (1) 

(a) above, the deposit of waste in oron 

land includes any listed operation 

involving such a deposit. 

(12) For the purposes of subsection (1) 

(c) above, treating, keeping or 

disposing of controlled waste includes 

submitti'ng it to any listed operation. 

(13) For the purposes of this section, a 

"listed operation" is an operation listed 

in [Annex I or JI of the Waste Framework 

Directive] 12 
• 

I' 
Scotland 

33.- Prohibition on unauthorised or 
harmful deposit, treatment or disposal 
etc. of waste. 

(1) Subject to subsection (2) [, (2B)] 13 

and (3) below[ ... ] 2 a person shall not

(a) deposit controlled waste, or 

knowingly cause or knowingly permit 

controlled waste to be deposited in 

or·on any land unless a waste 

-management licence authorising the 

deposit is in force and the deposit is 

in accordance with the licence; 

(b) treat, keep or dispose of 

controlled waste, or knowingly cause 

or knowingly permit controlled waste 

to be treated, kept or disposed of-

(i) in or on any land, or 

(ii) by means of any mobile plant, 

except under and in accordance with 

a. wa!:.te management licence; 

(c} [keep or manage] 14 controlled 

waste in a manner likely to cause 

pollution of the environment or harm 

to human health. 

(2) Subject to subsection (2A) below, 

paragraphs (a} and (b) of subsection {l) 

above do not apply in relation to 

household waste from a domestic 

property which is treated, kept or 

disposed of within the curtilage of the 

dwelling. 

(2A) Subsection (2) above does not 

extend to the treatment, keeping or 
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34.- Duty of care etc. as respects waste. 

(1) Subject to subsection (2) below, it shall be the duty of any person 

who imports, produces, carries, keeps, treats or disposes of controlled 

waste or, [as a dealer or broker] 17 
, has control of such waste, to take 

all such measures applicable to him in that capacity as are reasonable 

in the circumstances-

(a) to prevent any contravention by any other person of section 33 

above; 

(aa) to prevent any contravention by any other person of 

[regulation 12 of the Environmental Permitting Regulations] 19 or of 

a condition of an environmental permit; 
] 19 

(b) to prevent the escape of the waste from his control or that of any 

other person; and 

(c) on the transfer of the waste, to secure-

(i) that the transfer is only to an authorised person or to a person 

for authorised transport purposes; and 

(ii) that there is transferred such a written descrfption of the 

waste as will enable other persons to avoid a contravention of 

that section [or [regulation 12 of the Envlronmental Permitting 

Regulations] 19 , or a contravention of a condition of an 

environmental permit,) 18 and to comply with the duty under this 

subsection as respects the escape of waste. 

(lA) It shall be the duty of any person who is responsible for the 

management of extractive waste to take all such measures applicable 

to him in that capacity as are reasonable in the circumstances-

j 20 

(a) to prevent any contravention by any other person of section 33 

above; 

(b) to prevent any contravention by another person of regulation 12 

of the 2007 Regulations or of a condition of an environmental 

permit; and 

(c) to prevent the escape of the waste from his control or that of any 

other person. 

(2) The duty imposed by subsection (1) above does not apply to an 

occupier of domestic property as respects the household waste 
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produced on the property. 

(2A) It shall be the duty of the occupier of any domestic property In 

England [ or Wales] n to take all such measures available to him as 

are reasonable In the circumstances to secure that any transfer by him 

of household waste produced on the property is only to an authorised 

person or to a person for authorised transport purposes. 

l 21 

(3) The fotlowlng are authorised persons for the [purposes of 

subsections (l)(c) and (2A)J 21 above-

(a) any authority which is a waste collection authority for the 

purposes of this Part; 

(b) any person who is the holder of an environmental permit in 

relation to a waste operation; 

l rn [ 

(ba) any person who is carrying on an exempt waste operation; 
] lit 

(c) any person to whom section 33(1) above does not apply by 

virtue of regulations under subsection (3) of that section [ or by 

virtue of regulations under section 2 of the Pollution Prevention and 

Control Act 1999] 17 ; 

(d) any person registered as a carrier of controlled waste under 

section 2 of the Control of Pollution (Amendment) Act 1989; 

(e) any person who is not required to be so registered by virtue of 

regulations under section 1(3) of that Act; and 

(f) a waste disposal authority in Scotland. 

(3A) The Secretary of State may by regulations amend subsection (3) 

above so as to add, whether generally or in such circumstances as may 

be prescribed in the regulations, any person specified in the 

regulations, or any description of person so specified, to the persons 

who are authorised persons for the purposes of [subsections (l)(c) 

and (2A)] 21 above. 

(4) The following are authorised transport purposes for the purposes 

of [subsections (l)(c) and (2A)] 21 above-

(a) the transport of controlled waste within the same premises 

between different places in those premises; 

(b) the transport to a place in Great Britain of controlled waste 

which has been brought from a country or territory outside Great 

Britain not having been landed in Great Britain until it arrives at that 

place; and 

(c) the transport by air or sea of controlled waste from a place in 

Great Brrtain to a place outside Great Britain; 

and "transport" has the same meaning in this subsection as in the 

Control of Pollution (Amendment) Act 1989. 

(4A) For the purposes of subsection (l)(c)(ii) above-

(a) a transfer of waste in stages shall be treated as taking place 

when the first stage of the transfer takes place, and 

{b) a series of transfers between the same parties of waste of the 

same description shall be treated as a single transfer taking place 
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when the first of the transfers in the series takes place. 

(5) The Secretary of State may, by regulations, make provision 

imposing requirements on any person who is subject to the duty 

Imposed by subsection (1) above as respects the making and retention 

of documents and the furnishing of documents or copies of 

documents. 

(6) Any person who fails to comply with the duty imposed by 

subsection (1) l, (lA)) 10 [ or (2A)] 2 1 above or with any requirement 

imposed under subsection (S) above shall be liable-

(a) on summary conviction, to a fine not exceeding the statutory 

maximum; and 

(b) on conviction on indictment, to a fine. 

(7) The Secretary of State shall, after consultation wlth such persons 

or bodies as appear to him representative of the interests concerned, 

prepare and issue a code of practice for the purpose of providing to 

persons practical guidance on how to discharge the duty imposed on 

them by subsection (1) above. 

(8) The Secretary of State may from time to time revise a code of 

practice issued under subsection (7) above by revoking, amending or 

adding to the provisions of the code. 

(9) A code of practice prepared in pursuance of subsection (7) above 

shall be laid . 

(a) before both Houses of Parliament ;or 

(b) if it relates to Scotland before the Scottish Parliament. 

(10) A code of practice issued under subsection (7) above shall be 

admissible in evidence and if any provision of such a code appears to 

the court to be relevant to any question arising in the proceedings it 

shall be taken into account in determining that question. 

(ll) Different codes of practice may be prepared and issued under 

subsection (7) above for different areas. 

] 16 

Scotland 

34.- Duty of care etc. as respects waste. 

(1) Subject to subsection (2) below, it shal[ be the duty of any person 

who imports, produces, [keeps or manages] 1 controlled waste or, as a 

broker [ or dealer! 2 , has control of such waste, to take all such 

measures applicable to him ln that capacity as are reasonable in the 

circumstances-

(a) to prevent any contravention by any other person of section 33 

above; 

(aa) to prevent a contravention by any other person of regulation 11 

of the Pollution Prevention and Control (Scotland) Regulations 

2012, or of a condition of a permit granted under those Regulations; 

l 3 [ 

(ab) to prevent any contravention by any other person of 

subsection (2A), (2E), (2F), (21) or (2K); 

l l 
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75.- Meaning of "waste" and 
household, commercial and industrial 
waste and hazardous waste. 

(1) The following provisions apply for 

the interpretation of this Part. 

(lA) "Waste Framework Directive" 

means Directive 2008/98/EC of the 

European Parliament and of the 

Council on waste, as last amended by 

Council Regulation (EU) 2017 /997. 

I 2 [ 

(2) "Waste" means anything that is 

waste within the meaning of [Article 

3(1) of the waste Framework 

Directive] -l. 

l 3 

(3) [ ... ] 

(4) "Controlled waste" means 

household, industrial and commercial 

waste or any such waste. 

(5) Subject to subsection (8) below, 

"household waste" means waste from

(a) domestic property, that is to say, 

a building or self-contained part of a 

building which is used wholly for the 

purposes of living accommodation; 

(b) a caravan (as defined in section 

29(1) of the Caravan Sites and 

Control of Development Act 1960) 

which usually and for the time being 

is situated on a caravan site (within 

the meaning of that Act); 

(c) a residential home; 

Table of Contents 

Law In Force With 

Amendments Pending 

• 
~ 

tJ 

Version 13 of 

15 

Version 15 

To: Date not available 

From: 31 December 2020 

Versfon 14 

To: 30 December 2020 

From: l October 2020 

Version 13 

To: Present 

From: 20 March 2019 

0 Version 12 

To: 19 March 2019 

From: 1 September 2018 

0 Versionll 

To: 31 August 2018 

From: 8 June 2015 

Show all 

Subjects 

Environment 

Keywords 

Commercial waste; 
Controlled waste; 
Hazardous waste; 
Household waste; 
Industrial waste; 
Interpretation; Statutory 
definition; Waste 

Environn ital F 
s. 75 Mea · 1gof 
hazardous wastE 

England 

0 

Next 

Prev 

https:1/uk. westlaw.com/DocumenUI 16FD7 AE0E44811 DA8D70A0E70A 78ED65Niew/FullText.html?originationContext=document&transition Type=... 1 /9 



Page 39 of 326

9/1812020 s. 75 Meaning of "waste" and household, commercial and industrial waste and hazardous waste. I Westlaw UK 

(d) premises forming part of a 

un1versity or school or other 

educational establishment; 

(e) premises forming part of a 

hospital or which are used to provide 

a care home service (as defined by 

section 2(3) of the Regulation of Care 

(Scotland) Act 2001 (asp 8))_ 

(6) Subject to subsection {8) below, 

"industrial waste" means waste from 

any of the following premises-

(a) any factory (within the meaning 

of the Factories Act 1961); 

(b) any premises used for the 

purposes of, orin connection with, 

the provision to the public of 

transport services by land, water or 

air; 

{c) any premises used for the 

purposes of, or in connection with, 

the supply to the public of gas, water 

or electricity or the provision of 

sewerage services; 

(d) any premises used for the 

purposes of, or in connection with, 

the provision to the public of postal 

or telecommunications services; or 

(e) any mine or quarry or any 

premises used for agriculture within 

the meaning of the Agriculture Act 

1947 5
. 

(7) Subject to subsection (8) below, 

"commercio/ waste" means waste from 

premises used wholly or mainly for the 

purposes of a trade or business or the 

purposes of sport, recreation or 

entertainment excluding-

(a) household waste; 

(b) industrial waste; and 

(d) waste of any other description 

prescribed by regulations made by 

the Secretary of State for the 

purposes of this paragraph. 

{8) Regulations made by the Secretary 

of State may provide that waste of a 

description prescribed in the 

regulations shall be treated for the 

purposes of provisions of this Part 

prescribed in the regulations as being 

or not being household waste or 
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industrial waste or commercial waste; 

and references to waste in subsection 

(7) above and this subsection do not 

include sewage (including matter in or 

from a privy) except so far as the 

regulations provide otherwise. 

(8A) "Hazardous waste" -

(a) in the application of this Part to 

England, means any waste which is a 

hazardous waste forthe purposes of 

the Hazardous Waste (England and 

Wales) Regulations 2005; 

(b) in the application of this Part to 

Wales means-

(i) any waste listed as a hazardous 

waste in the Hazardous Waste List; 

(ii) any waste listed in regulations 

made under section 62A(2) above; 

(iii) any other waste which displays 

any of the properties listed in 

Annex Ill to Council Directive 

91/689/EEC. 

(8B) In subsection (BA) "Hazardous 

Waste List" means the list referred to in 

the first indent of Article 1(4) of Council 

Directive 91/689/EEC. 

(9) r. .. ] 

(10) [( ... ]] 3 

(11) [f ... ]] 3 

(12) [( ... ]] 3 

l l 

Scotland 

75.- Meaning of "waste" and 
household, commercial and industrial 
waste and special waste. 

(1) The following provisions apply for 

the interpretation of this Part. 

(lA) "Waste Framework Directive" 

means Directive 2008/98/EC of the 

European Parliament and of the 

Council on waste, as last amended by 

Council Regulation (EU) 2017/997, 

l 2 [ 

(2) "Waste" means-

(a) anything that is waste within the 

meaning of [Article 3(1) of the Waste 

Framework Directive] 7 , as read with 

Articles 5 and 6, and which is not 
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Anti-social Behaviour, Crime and Polic 
Act 2014 c. 12 
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43 Power to issue notices 

(1) An authorised person may issue a 

community protection notice to an 

individual aged 16 or over, or a body, if 

satisfied on reasonable grounds that-

(a) the conduct of the individual or 

body is having a detrimental effect, 

of a persistent or continuing nature, 

on the quality of life of those in the 

locality, and 

(b) the conduct is unreasonable. 

(2) In subsection (1) "authorised 

person" means a person on whom 

section 53 (or an enactment amended 

by that section) confers power to issue 

community protection notices. 

(3) A community protection notice is a 

notice that imposes any of the 

following requirements on the 

individual or body issued with it-

(a) a requirement to stop doing 

specified things; 

(b) a requirement to do specified 

things; 

(c) a requirement to take reasonable 

steps to achieve specified results. 

(4) The only requirements that may be 

imposed are ones that are reasonable 

to impose in order-

(a) to prevent the detrimental effect 

referred to in subsection (1) from 

continuing or recurring, or 

(b) to reduce that detrimental effect 

or to reduce the risk of its 

continuance or recurrence. 
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(5) A person (A) may issue a 

community protection notice to an 

individual or body (B) only if-

(a) B has been given a written 

warning that the notice will be issued 

unless B's conduct ceases to have the 

detrimental effect referred to in 

subsection (1), and 

(b) A is satisfied that, despite B 

having had enough time to deal with 

the matter, B's conduct is still having 

that effect. 

(6) A person issuing a community 

protection notice must before doing so 

inform any body or individual the 

person thinks appropriate. 

(7) A community protection notice 

must-

(a) identify the conduct referred to in 

subsection (1); 

(b) explain the effect of sections 46 

to 51. 

(8) A community protection notice may 

specify periods within which, or times 

by which, requirements within 

subsection (3)(b) or (c) are to be 

complied with. 
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47 Remedial action by local authority 

(1) Where a person issued with a 

community protection notice ("the 

defaulter") fails to comply with a 

requirement of the notice, the relevant 

local authority may take action under 

subsection (2) or subsection (3) (or 

both). 

(2) The relevant local authority may 

have work carried out to ensure that 

the failure is remedied, but only on 

land that is open to the air. 

(3) As regards premises other than land 

open to the air, if the relevant local 

authority issues the defaulter with a 

notice-

(a) specifying work it intends to have 

carried out to ensure that the failure 

is remedied, 

(b) specifying the estimated cost of 

the work, and 

(c) inviting the defaulter to consent 

to the work being carried out, 

the authority may have the work 

carried out if the necessary consent is 

given. 

(4) In subsection (3) "the necessary 

consent" means the consent of

(a) the defaulter, and 

(b) the owner of the premises on 

which the work is to be carried out (if 

that is not the defaulter). 

Paragraph (b) does not apply where 

the relevant authority has made 

reasonable efforts to contact the owner 

of the premises but without success. 
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(5) A person authorised by a local 

authority to carry out work under this 

section may enter any premises to the 

extent reasonably necessary for that 

purpose, except that a person who is 

only authorised to carry out work 

under subsection (2) may only enter 

land that is open to the air. 

(6) lf work is carried out under 

subsection (2) or (3) and the relevant 

local authority issues a notice to the 

defau(ter-

(a} giving details of the work that 

was carried out, and 

(b) specifying an amount that is no 

more than the cost to the authority ot 

having the work carried out, 

the defaulter is liable to the authority 

for that amount (subject to the 

outcome of any appeal under 

subsection (7)). 

(7) A person issued with a notice under 

subsection (6) may appeal to a 

magistrates' court, within the period of 

21 days beginning with the day on 

which the notice was issued, on the 

ground that the amount specified 

under subsectfon (6)(b) is excessive. 

(8) A magistrates' court hearing an 

appeal under subsection (7) must-

(a) confirm the amount, or 

(b) substitute a lower amount. 

(9) In this section "tile relevant local 
authority" means-

(a) the local ;;,uthority that issued the 

community protection notice; 

(b) if the community protection 

notice was not issued by a local 

authority, the local author1ty (or, as 

the case may be, one of the local 

authorities) that could have issued it. 
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49 Remedial orders 

(1) A court before which a person is 

convicted of an offence under section 

48 in respect of a community 

protection notice may make whatever 

order the court thinks appropriate for 

ensuring that what the notice requires 

to be done is done. 

(2) An order under this section may in 

particular require the defendant-

(a) to carry out specified work, or 

(b} to allow specified work to be 

carried out by or on behalf of a 

specified local authority. 

(3) To be specified under subsection (2) 

(b) a local authority must be-

(a) the local authority that issued the 

community protection notice; 

(b) if the community protection 

notice was not issued by a local 

authority, the local authority (or, as 

the case may be, one of the local 

authorities) that could have issued it. 

(4) A requirement imposed under 

subsection (2)(b) does not authorise 

the person carrying out the work to 

enter the defendant's home without 

the defendant's consent. But this does 

not prevent a defendant who falls to 

give that consent from being in breach 

of the court's order. 

(5) In subsection (4) "the defendant's 

home" means the house, flat, vehicle 

or other accommodation where the 

defendant-

(a) usually lives, or 
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(b) is living at the time when the 

work is or would be carried out. 

(6) If work is carried out under 

subsection (2){b) and the local 

authority specified under that 

subsection issues a notice to the 

defaulter-

(a) giving details of the work that 

was carried out, and 

(b) specifying an amount that is no 

more than the cost to the authority of 

having the work carried out, 

the defaulter is liable to the authority 

for that amount (subject to the 

01-1tc;ome of any appeal under 

subsection (7)). 

(7) A person issued with a notice under 

subsection (6) may appeal to a 

magistrates' court, within the period of 

21 days beginning with the day on 

which the notice was issued, on the 

ground that the amount specified 

under subsection (6)(b) is excessive. 

(8) A magistrates' court hearing an 

appeal under subsection (7) must-

(a) confirm the amount, or 

(b) substitute a lower amount. 
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53 Authorised persons 

(1) A community protection notice or a 

fixed penalty notice may be issued by

(a) a constable; 

(b) the relevant local authority (see 

subsections (2) and (3)); 

(c) a person designated by the 

relevant local authority forthe 

purposes of th is section. 

(2) For a community protection notice, 

"the relevant local authority'' means 

the local authority (or, as the case may 

be, any of the local authorities) within 

whose area the conduct specified in the 

notice has, according to the notice, 

been taking place. 

(3) For a fixed penalty notice, ''the 

relevant local authority" means the 

local authority (or, as the case may be, 

any of the local authorities) within 

whose area the offence in question is 

alleged to have taken place. 

(4) Only a person of a description 

specified in an order made by the 

Secretary of State for the purposes of 

subsection (l)(c) may be designated 

under that subsection. 

[ ... ] l 

Notes 

l Repealed by Policing and Crime Act 2017 c. 3 
:Sch.l2(2) para.3l(b) (December 15, 2017 as 
amended by SI 2017/1162 reg.2(2)) 
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54 Exemption from liability 

(1) A local authority exercising or 

purporting to exercise a power under 

section 47(2) is not liable to an occupier 

or owner of land for damages or 

otherwise (whether at common law or 

otherwise) arising out of anything done 

or omitted to be done in the exercise or 

purported exercise of that power. 

(2) A person carrying out work under 

section 47(2), or a person by or on 

whose behalf work is carried out under 

section 49(2)(b), is not liable to an 

occupier or owner of land for damages 

or otherwise (whether at common law 

or otherwise) arising out of anything 

done or omitted to be done in carrying 

out that work. 

(3) Subsections (1) and (2) do not apply 

(a) to an act or omission shown to 

have been in bad faith, or 

{b) to liability arising out of a failure 

to exercise due care and attention. 

(4) Subsections (1) and (2) do not apply 

so as to prevent an award of damages 

made in respect of an act or omission 

on the ground that the act or omission 

was unlawful by virtue of section 6(1) of 

the Human Rights Act 1998. 

(5) This section does not affect any 

other exemption from liability (whether 

at common law or otherwise). 
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2.4 Community Protection Notice 

Purpose 

Penalty on breach 

Appeals 

The leg1slat1on 

Protecting the vulnerable 
I 

To stop a person aged 16 or over, business or organisation committing anti-social 
behaviour which spoils the community's quality of life. 

• Council officers; 

• Police officers; 

• Police community support officers (PCSOs) if designated; and 

• Social landlords (if designated by the council). 

Behaviour has to: 

• have a detrimental effect on the quality of life of those in the locality; 

• be of a persistent or continuing nature; and 

• be unreasonable. 

• The Community Protection Notice (CPN) can deal with a range of behaviours; for 
instance, it can deal with noise nuisance and litter on private land. 

• The CPN can include requirements to ensure that problems are rectified and that 
steps are taken to prevent the anti-social behaviour occurring again. 

• A written warning must first be issued informing the perpetrator of problem behaviour, 
requesting them to stop, and the consequences of continuing. 

• A CPN can then be issued including requirement to stop things, do things or take 
reasonable steps to avoid further anti-social behaviour. 

• Can allow council to carry out works in default on behalf of a perpetrator. 

• Breach is a criminal offence. 

• A fixed p.enalty notice can be issued of up to £100 if appropriate. 

• A fine of up to level 4 (for individuals), or £20,000 for businesses. 

• Terms of a CPN can be appealed by the perpetrator within 21 days of issue. 

• The cost of works undertaken on behalf of the perpetrator by the council can be 
challenged by the perpetrator if they think they are disproportionate. 

Sections 43 to 58 of the Anti-social Behaviour, Crime and Policing Act 2014. 

• Particular care should be taken to consider how use of the power might impact on 
more vulnerable members of society. 

38 Anti-social behaviour powers - Statutory guidance for frontline professionals 
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Community Protection Notice 

EJ [E] 
I~-· I > [E] 
[:] [[:J 

'Unreasonable' 
1111 ~ 

Behaviour Police, council 
behaviour or social continues. 
affecting landlord issue 
community's warning to 
quality of life. individual or 

business. 

Purpose 

> 
Notice issued, 
explains what 
must be done 
to stop 
affecting 
community's 
quality of life. 

Behaviour 
continues 
- notice is 
breached 
(a criminal 
offence}. 

> 
Possible 
penalties 
include: a 
fixed penalty 
notice; up to 
a level 4 fine 
(on conviction); 
paying for 
remedial work; 
forfeiture or 
seizure of 
items. 

The Community Protection Notice can be used to deal with particular, ongoing problems or 
nuisances which are having a detrimental effect on the community's quality of life by targeting 
those responsible. 

Who can issue a Community Protection Notice 

Local councils have traditionally taken the lead in dealing with the sort of issues that can be 
addressed through the use of Community Protection Notices, but the police are also able to 
issue these Notices, as are social landlords where they have been designated to do so by the 
relevant local authority, recognising their role in responding to anti-social behaviour in the 
dwellings they manage. 

Putting victims first: To understand the impact that the behaviour is having on the quality 
of life of those in a locality, the agency considering the use of a Community Protection 
Notice should first speak to members of the community to gain a proper understanding of 
the harm that is being caused to individuals and the community. This will help to ensure 
that victims feel that the issue is being taken seriously and will also help to ensure that the 
decision to issue a Community Protection Notice is based on evidence of the impact that 
the perpetrator's behaviour is having. It will also help to ensure that officers do not use 
the notice to stop activities which are not causing anti-social behaviour. 

Anti-social behaviour powers - Statutory guidance for frontline professionals 39 
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Details 

The legal tests: These focus on the impact that the behaviour is having on victims and 
communities. A Community Protection Notice can be issued by one of the bodies mentioned 
above if they are satisfied, on reasonable grounds, that the conduct of an individual, business or 
organisation: 

• is having a detrimental effect on the quality of life of those in the locality; 

• is persistent or continuing in nature; and 

• is unreasonable. 

Agencies should have sufficient evidence to satisfy themselves that the behaviour in question is 
genuinely having a detrimental effect on others' quality of life, in terms of the nuisance or harm 
that is being caused to others, rather than being a behaviour that others may just find annoying. 

Similarly, decisions on whether behaviour is persistent or continuing in nature should be taken on 
a case by case basis. For example, where an individual is storing rubbish in their garden for 
many months, proving persistence will be relatively straightforward. However, there will be cases 
where behaviour is continuing over a much shorter time period and the individual has been 
asked to cease the behaviour but has refused to do so and persists with the behaviour. 

The issuing officer must also make a judgement as to whether the behaviour in question is 
unreasonable. For instance, a baby crying in the middle of the night may well have a detrimental 
effect on immediate neighbours and is likely to be persistent in nature. However, it is unlikely to 
be reasonable to issue the parents with a Community Protection Notice if there is not a great 
deal that they can do to control or affect the behaviour. 

There is significant merit in involving the local council, who will have many years of experience in 
tackling environmental issues, when deciding whether or not to serve a Community Protection 
Notice. In addition, the issuing body should be satisfied that it has sufficient evidence that the 
activity in question is having a detrimental effect on others' quality of life, is persistent or 
continuing and is unreasonable. 

Who can a Community Protection Notice be issued to? A Community Protection Notice 
can be issued against any person aged 16 or over or to a body, including a business. Where a 
body is issued with a Community Protection Notice, it should be issued to the most appropriate 
person. In the case of a small business, it could be the shop owner whereas in the case of a 
major supermarket it may well be the store manager. The issuing officer Will need to be 
satisfied that the person issued with the Community Protection Notice can be reasonably 
expected to control or affect the behaviour in question, taking into consideration all the available 
circumstances. There is also a need to have due regard to the Equality Act 2010. 

The Community Protection Notice can be handed directly to the person in question or it can be 
posted. In circumstances where the owner or occupier cannot be determined, the issuing officer 
can post the Community Protection Notice on the premises and it is considered as having been 
served at that point. In such a scenario, the issuing officer would need to demonstrate that 
reasonable enquiries had been undertaken to ascertain the identity of the owner or occupier, for 
instance, checking with the Land Registry. 
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Community Protection Notices and statutory nuisance: Issuing a Community 
Pfotectibh Ncitice does not discharge the council from its duty to issue an 
AbatementNoticewhere the behaviour constitutes a statutory nuisance for the 
purposes of Part 3 of the Environmental Protection Act 1990. A statutory nuisance 
is.one oflhe matters listed in section 79(1) ofthat Act which, given all the 
circumstances; i_s·-judged·to be 'prejudicial to health or a nuisance'. For England and 
Wal_es,'·-stat_utory nuisances-are listed as: 

• any premises in such a state to be prejudicial to health or a nuisance; 

• smoke emitted from premises so as to be prejudicial to health or a nuisance; 

-• fu'mes or gases emitted from (domestic) premises so as to be prejudicial to health 
ora nuisance; 

• any dust, steam, smell or other effluvia arising on industrial, trade-or business 
premises and being prejudicial to health or a nuisance; 

• any accumulation or deposit and being prejudicial to health or a nuisance; 

• any.animal kept in such a place or manner as to be prejudicial to health or a 
nµisance; · 

•· any insects emanating from relevant industrial, trade or business premises and 
being prejudicial to health or a nuisance; 

• artifiGiallightamitted from premises so as to be prejudicial to health or a 
nuisanpe; 

• n_oise emitted from premises so as· to be prejudicial to health or a nuisance; 

• -rioiseJhat is prejudicial to health or a nuistmce and is emitted from or caused by 
.a V!9hicle, machinery. or equ"ipment in a street; 

.is any_ oth!9r matter declared by any enactment to be a statutory nuisance. 

Many of these .terms h.ave special meanings, either under the 1990 Act or following 
decisions· of the. _courts. hi particular, 'nu·isance' means something different to 
'b()the_rsome' or an 'annoyance'. The assessment of nuisance is an objective test, 
ta_ki·n·g irit_o account.a r:ange· of factors and is based on what is reasonable for the 
'average·? person. 'Ptejudk:iai to health' means 'injurious or likely to cause injury to 
health' undet section 79(7) of the 1990 Act. While a Community Protection Notice can 
be issued for beh.aviourthat may constitute a statutory nuisance, the interaction 
between-the two-powers should be considered. It remains a principle of law that a 
·specifiC: power shou·ld ·be .used in preference to a general one. 

. . . 

As-a Community Protection Notice can only be issued for behaviour that is persistent or 
co·ntirilii_rig _an·d u_nreasonable, in most cases, social landlords ot the police Will have 
sufficient tim0 to_.cqntactthe.relevant council team in advance of issuing the Nati~ if 
they believe the behaviour could be a statutory nuisance. If it could be a statutory 
nui!;ian6e, :th_e_'issuing-autho_rity should consider whether issuing a Community Protection 
Notice is,necessary given the powers afforded to council under the 1990 Act. If they do 
decide to issue a CommunityProtection Notice in parallel, they should work with. the 
releva:nt. council team to. ensure any restrictions or requirements complement those that 
may be included in any'future Abatement Notice. 
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The written warning: In many cases, the behaviour in question will have been ongoing for 
some time. Informal interventions may well have been exhausted by the time the applicant 
decides to proceed with a Community Protection Notice. However, before a Notice can be 
issued, a written warning must be issued to the person committing anti-social behaviour. 

The written warning must make clear to the individual that if they do not stop the anti-social 
behaviour, they could be issued with a Community Protection Notice. However, local agencies 
may wish to include other information in the written warning, for instance: 

• outlining the specific behaviour that is considered anti-social and which is having a 
detrimental effect on others' quality of life, as this will ensure there is little doubt over 
what needs to be done to avoid the formal Notice being issued; 

• outlining the time by which the behaviour is expected to have changed in order to 
give the alleged perpetrator a clear understanding of when the Community 
Protection Notice might be served; 

• setting out the potential consequences of being issued with a Community Protection 
Notice and in particular the potential sanctions on breach, which could act as an incentive 
for the individual to change their behaviour before a formal Notice is issued. 

How the written warning is discharged is up to each agency. In cases where a problem has 
been continuing for a period of time, the written warning may be included in other 
correspondence. However, in cases where the issue of a written warning is required more 
quickly, it could be a standard form of words, adaptable to any situation - for instance, a pre
agreed form of words that can be used by the officer on the spot. 

Enough time should be left between the issue of a written warning and the issue of a 
Community Protection Notice to allow the individual or body to deal with the matter. It will be for 
the issuing officer to decide how long is allowed on a case by case basis. For instance, in an 
example where a garden is to be cleared of waste, several days or weeks may be required to 
enable the individual to make the necessary arrangements. However, where an individual is 
playing loud music in a park, as outlined above, the officer could require the behaviour to stop 
immediately. 

Putting victims first: Keeping victims and communities updated on enforcement action 
at important points can help them to deal with the impact of the behaviour. Victims may 
feel that their complaint has been ignored if they do not see immediate changes to the 
behaviour. However, informing them of what is happening can make a difference and 
result in fewer follow up calls on the issue. If a Community Protection Notice has been 
issued, the officer may wish to speak to those affected by the anti-social behaviour to 
inform them of what steps have been taken, potential timescales and possible 
implications for the perpetrator. 

Partnership working: In many cases, the issuing agency will have already had contact with 
other partners in dealing with a persistent issue. For instance, in a case dealing with a build
up of litter, the council may have spoken to the local neighbourhood policing team or social 
landlord. However, in situations that develop more quickly, the relevant officer will have to 
decide whether there are other individuals or bodies that should be informed. In particular, for 
matters that could amount to a statutory nuisance it will often be advisable to seek the expert 
view of council environmental health officers before issuing a Community Protection Notice. 
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What to include in a Community Protection Notice A CPN can be drafted from scratch if 
necessary so that it is appropriate to the situation and can include any or all of the following: 

• a requirement to stop doing specified things; 

• a requirement to do specified things; 

• a requirement to take reasonable steps to achieve specified results. 

This means that not only can the relevant officer stop someone being anti-social, they can also 
put steps in place to ensure the behaviour does not recur. 

In deciding what should be included as a requirement in a Community Protection Notice, 
issuing officers should consider what is reasonable to include in a notice of this type and any 
timescales they wish to add. The Community Protection Notice is intended to deal with short or 
medium-term issues. While restrictions and requirements may be similar to those in a Civil 
Injunction, more onerous conditions, such as attendance at a drug rehabilitation course, would 
clearly be more appropriate to a court issued order. The CPN could be used, for example, to 
require a dog owner to attend training classes or fix fencing to deal with straying incidents 
where this is having a detrimental effect on the community's quality of life. 

Putting victims first: When the issuing officer has decided what to include as a 
requirement in the Community Protection Notice they should consider the desired outcome 
for the community. Victims will not only want the behaviour to stop, they will also want it 
not to occur again. Consideration should be given to whether there are requirements that 
could ensure the anti- social behaviour does not recur. 

Penalty on breach: Failure to comply with a Community Protection Notice is an offence. Where 
an individual, business or organisation fails to comply with the terms of a Community Protection 
Notice, a number of options are available for the issuing authority and these are outlined in more 
detail below. 

• Fixed penalty notices 

Depending on the behaviour in question, the issuing officer could decide that a fixed 
penalty notice would be the most appropriate sanction. This can be issued by a police 
officer, Police Community Support Officer, council officer or, if designated, a social 
landlord. In making the decision to issue a fixed penalty notice, the officer should be 
mindful that if issued, payment would discharge any liability to conviction for the offence. 

Putting victims first: When deciding which sanction to choose on non-compliance with a 
Community Protection Notice, the issuing authority should where appropriate consider the 
potential wishes of the victim. While issuing a fixed penalty notice may be considered 
appropriate, if it does nothing to alleviate the impact on the community or leaves victims 
feeling ignored, this may not be the best course of action and may lead to further 
complaints and the requirement for more action. 

A fixed penalty notice should not be more than £100 and can specify two amounts, for 
instance, a lower payment if settled early, say within 14 days. In order to allow the 
individual time to pay, no other associated proceedings can be taken until at least 14 days 
after the issue. The exact wording or design of a fixed penalty notice can be determined 
locally to fit with local standards and protocols but must: 
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• give reasonably detailed particulars of the circumstances alleged to constitute the 
offence; 

• state the period during which proceedings will not be taken for the offence; 

• specify the amount or amounts payable; 

• state the name and address of the person to whom the FPN should be paid; and 

• specify permissible methods of payment (for example, cash, cheque, bank transfer). 

• Remedial action 

If an individual or body fails to comply with a Community Protection Notice issued by the 
council, it may decide to take remedial action to address the issue. Where the Community 
Protection Notice has been issued by the police or a social landlord, but they believe 
remedial action is an appropriate sanction, they should approach the council to discuss the 
best way to move forward. For instance, the social landlord could undertake the work on 
behalf of the council. 

If it is decided that remedial action is the best way forward, the council (or the other 
agency in discussion with the council) should establish what works are required to 
put the situation right. For instance, in a situation where the complaint relates to a 
significant build up of rubbish in someone's front garden, remedial action could take 
the form of clearing the garden on the perpetrator's behalf. 

Putting victims first: Punishment of the perpetrator may not be top of the victim's priority 
list; they may just want to see the situation fixed. If remedial action is chosen as the most 
appropriate action, it may help those affected by the behaviour to know when they can 
expect remedial works to be undertaken 

Where this work is to be undertaken on land 'open to the air', the council or their agent (for 
instance, a rubbish disposal contractor) can undertake these works without the consent of 
the owner or occupier. Where works are required indoors the permission of the owner or 
occupier is required. When it has been decided what works are required, the council has 
to specify to the perpetrator what work it intends to carry out and the estimated cost. Once 
the work has been completed, the council should give the perpetrator details of the work 
completed and the final amount payable. In determining a 'reasonable' charge, local 
authorities should ensure the costs are no more than is necessary to restore the land to 
the standard specified in the notice. Such costs may include officer time, use of cleaning 
equipment (unless of a specialised nature), and administration costs relating to the 
clearance itself. 

• Remedial orders 

On conviction for an offence of failing to comply with a Community Protection Notice, the 
prosecuting authority may ask the court to impose a remedial order and/or a forfeiture 
order. This could be for a number of reasons, for instance: 

• the matter may be deemed so serious that a court order is warranted; 

• works may be required to an area that requires the owner's or occupier's 
consent and this is not forthcoming; or 

• the issuing authority may believe that forfeiture or seizure of one or more items is 
required as a result of the behaviour (for instance, sound making equipment). 
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A remedial order may require the defendant: 

• to carry out specified work (this could set out the original Community Protection 
Notice requirements); or 

• to allow work to be carried out by, or on behalf of, a specified local authority. 

Where works are required indoors, the defendant's permission is still required. But this 
does not prevent a defendant who fails to give that consent from being in breach of the 
court's order. 

• Forfeiture orders 

Following conviction for an offence under section 48, the court may also order the 
forfeiture of any item that was used in the commission of the offence. This could be spray 
paints, sound making equipment or a poorly socialised dog where the court feels the 
individual is not able to manage the animal appropriately (re-homed in the case of a dog). 
Where items are forfeited, they can be destroyed or disposed of appropriately. 

• Seizure 

In some circumstances, the court may issue a w_arrant authorising the-seizure of items that 
have been used in the commission of the offence of failing to comply with a Community 
Protection Notice. In these circumstances, an enforcement officer may use reasonable 
force, if necessary, to seize the item or items. 

Failure to comply with any of the requirements in the court order constitutes contempt of 
court and could lead to a custodial sentence. If an individual is convicted of an offence 
under section 48, they may receive up to a level 4 fine (up to £20,000 in the case of a 
business or organisation). 

Appeals: Anyone issued with a Community Protection Notice has the opportunity to appeal it. 
Appeals are heard in a magistrates' court and the Notice should provide details of the process, 
how an individual can appeal and the timeframe to appeal (within 21 days of the person being 
issued with the notice). As the legislation makes clear, an appeal can be made on the following 
grounds: 

The test was not met if: 

• the behaviour did not take place: in most cases, officers will have collected evidence to 
place beyond any reasonable doubt that the behaviour occurred. However, in cases where 
the officer has relied on witness statements alone, they should consider the potential for this 
appeal route and build their case accordingly; 

• the behaviour has not had a detrimental effect on the quality of life of those in the 
locality: again, the importance of witness statements and any other evidence that the 
behaviour in question is having a negative impact on those nearby should be collected to 
ensure this defence is covered; 

• the behaviour was not persistent or continuing: in some cases, judging persistence 
will be straightforward. However, in cases where a decision to issue a Community 
Protection Notice is taken more quickly, officers should use their professional judgement to 
decide whether this test is met and may need to justify this on appeal; 
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• the behaviour is not unreasonable: In many cases, individuals, businesses or 
organisations that are presented with evidence of the detrimental impact of their behaviour 
will take steps to address it. Where they do not, they may argue that what they are doing is 
reasonable. In deciding whether behaviour is unreasonable, officers should consider the 
impact the behaviour is having on the victim or victims, whether steps could be taken to 
alleviate this impact and whether the behaviour is necessary at all. 

• the individual cannot reasonably be expected to control or affect the behaviour: in 
issuing the CPN, the officer must make a judgement based on reasonable grounds as to 
whether the individual, business or organisation can reasonably be expected to do 
something to change the behaviour. The officer should be prepared to justify this decision in 
court if required. 

Other reasons: 

• any of the requirements are unreasonable: requirements in a Community Protection 
Notice should either prevent the anti-social behaviour from continuing or recurring, or reduce 
the detrimental effect or reduce the risk of its continuance or recurrence. As such, it should 
be related to the behaviour in question; 

• there is a material defect or error with the Community Protection Notice: this ground for 
appeal could be used if there was a failure to comply with a requirement in the Act, such as a 
failure to provide a written warning before issuing the Notice; 

• the Notice was issued to the wrong person: this could be grounds for appeal if the Notice 
was posted to the wrong address or the wrong person was identified in a business or 
organisation. 

The person issued with the Community Protection Notice must appeal within 21 days of issue. 
Where an appeal is made, any requirement included under section 43(3)(b) or (c), namely a 
requirement to do specified things or take reasonable steps to achieve specified results, is 
suspended until the outcome of the appeal. However, requirements stopping the individual or 
body from doing specified things under section 43(3)(a) continue to have effect. In addition, 
where remedial action is taken by a council under section 47 or 49 the individual has the 
opportunity to appeal on the grounds that the cost of the work being undertaken on their behalf 
is disproportionate. 
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2.5 Public Spaces Protection Order 

Purpose 

Who can make a PSPO 

Penalty on breacll 

Appeals 

The leg,slatron 

' 

Designed to stop individuals or groups committing anti-social behaviour in a public space. 

• Councils issue a Public Spaces Protection Order (PSPO) after consultation with the 
police, Police and Crime Commissioner and other relevant bodies. 

Behaviour being restricted has to: 

• be having, or be likely to have, a detrimental effect on the quality of life of those in the 
locality; 

• be persistent or continuing nature; and 

• be unreasonable. 

• Restrictions and requirements set by the council. 

• These can be blanket restrictions or requirements or can be targeted against 
certain behaviours by certain groups at certain times. 

• Can restrict access to public spaces (including certain types of highway) where 
that route is being used to commit anti-social behaviour. 

• Can be enforced by a police officer, police community support officers and 
council officers. 

• Breach is a criminal offence. 

• Enforcement officers can issue a fixed penalty notice of up to £100 if appropriate. 

• A fine of up to level 3 on prosecution. 

• Anyone who lives in, or regularly works in or visits the area can appeal a PSPO in 
the High Court within six weeks of issue. 

• Further appeal is available each time the PSPO is varied by the council. 

Sections 59 to 75 of the Anti-social Behaviour, Crime and Policing Act 2014. 

• Consideration should be given to how the use of this power might impact on the most 
vulnerable members of society. 

• Consideration should also be given to any risks associated with displacement, 
including to where people may be dispersed to 

• There is value in working in partnership to resolve ongoing problems and find long 
term solutions. 
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215.- Power to require proper 

maintenance of land. 

(1) If it appears to the local planning 

authority that the amenity of a part of 

their area, or of an adjoining area, is 

adversely affected by the condition of 

land in their area, they may serve on 

the owner and occupier of the land a 

notice under this section. 

(2) The notice shall require such steps 

for remedying the condition of the land 

as may be specified in the notice to be 

taken within such period as may be so 

specified. 

(3) Subject to the following provisions 

of this Chapter, the notice shall take 

effect at the end of such period as may 

be specified in the notice. 

(4) That period shall not be less than 

28 days after the service of the notice. 

Notes 

1 Act modified by Planning (Consequential 

Provisions) Act 1990 (c.11), s. 5, Sch. 3 paras. 

13, 14 Act amended by Planning (Listed 
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217.- [Appeal against a section 215 
notice] 1 

(1) A person on whom a notice under 

section 215 Is served, or any other 

person having an interest in the land to 

which the notice relates, may, at any 

time within the period specified in the 

notice as the period at the end of which 

it is to take effect, appeal against the 

notice on any of the following grounds 

(a) that the condition of the land to 

which the notice relates does not 

adversely affect the amenity of any 

part of the area of the local planning 

authority who served the notice, orof 

any adjoining area; 

(b) that the condition of the land to 

which the notice relates is 

attributable to, and such as results in 

the ordinary course of events from, 

the carrying on of operations or a use 

of land which is not in contravention 

of Part Ill; 

(c) that the requirements of the 

notice exceed what is necessary for 

preventing the condition of the land 

from adversely affecting the amenity 

of any part of the area of the loca I 

planning authority who served the 

notice, or of any adjoining area; 

(d) that the period specified in the 

notice as the period within which any 

steps required by the notice are to be 

taken falls short of what should 

reasonably be allowed. 

(2) Any appeal under this section shall 

be made(-] 2 ( 

(a) in the case of a notice relating to 

land in Wales, to the Welsh Ministers; 
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(b) in the case of a notice relating to 

land in England, to a magistrates' 

court. 

I' 

(3) Where such an appeal is brought, 

the tiotice to which it relates shall be of 

no effect pending the final 

determination or withdrawal of the 

appeal. 

(4) On such an appeal [the Welsh 

Ministers or (as the case may be}] 3 the 

magistrates' court may correct any 

informality, defect or error in the notice 

if satisfied that the informality, defect 

or error is not material. 

(5) On the determination of such an 

appeal [ the Welsh Ministers or (as the 

case may be)] 4 the magistrates' court 

shall give directions for giving effect to 

their determination, including, where 

appropriate, directions for quashing 

the notice or for varying the terms of 

the notice in favour of the appellant. 

(6) Where any person has appealed 

[ ••• ] 
5 underthis section against a 

notlce, neither that person nor any 

other shall be entitled, in any other 

proceedings instituted after the making 

of the appeal, to claim that the notice 

was not duly served on the person who 

appealed. 

(7) The Welsh Ministers may by 

regulations make provision, in respect 

of appeals made to them under this 

sec:tion-

(a) astostepstobetakenin 

connection with bringing an appeal 

(including as to the form and content 

of any notice required to be given, 

and persons to whom copies ofit are 

to be provided); 

{b) about information to be provided 

to the Welsh Ministers in connection 

with an appeal; 

{c) as to the procedure by which an 

appeal under this section is to be 

considered (including provision 

about circumstances in which the 
appeUant or the local p(anning 

authority must be given the 

opportunity of appearing before and 
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1. About this guidance 

This guidance explains how you can remove and restore your company from the register, as covered 
under law in part 31 of the Companies Act 2006 (http://www.legislation.gov.uk/ukpga/2006/46/part/31). 

This guidance will be relevant to you if: 

• you want to dissolve a company 

• you want to restore a company 

and you are: 

• a director or secretary of a company 
• an adviser to the company 

The information provided in this guidance is aimed at the most common circumstances for strike off, 
dissolution and restoration of a limited company. It is not drafted with unusual or complex circumstances 
in mind. If, after reading this guidance, you are in any doubt about your responsibilities, you should 
consider seeking professional advice. 

2. When a company can apply to be struck off the register 

A company can apply to the registrar to be struck off the register and dissolved. 

The company can do this if it's no longer needed, for example if: 

• the directors wish to retire and there is no one to take over the running of the company 

• the company is a subsidiary whose name is no longer needed 

• the company was originally set up to exploit an idea that turned out not to be feasible 

Some companies which are dormant or no longer trading can choose to apply for strike off. If you have 
decided that you do not want to retain your company and wish to have it struck off, the registrar will not 
normally pursue any outstanding late filing penalties unless you restore the company to the reg_ister at a 
later stage. 

This procedure is not an alternative to formal insolvency proceedings where these are appropriate. Even 
if the company is struck off and dissolved, creditors and others could apply for the company to be 
restored to the register. 

3. When a company cannot apply to be struck off the register 

An application for voluntary striking off can only be made on the company's behalf by its directors or a 
majority of them. 

Section 1004 (http://www.legislation.gov.uk/ukpga/2006/46/section/1004) and section 1005 
(http://www.legislation.gov.uk/ukpga/2006/46/section/1005) of the Companies Act 2001\ set out the 
circumstances in which the company may not apply to be struck off. 
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For example, the company may not make an application for voluntary strike off if, at any time in the last 
3 months, it has: 

• traded or otherwise carried on business 
• changed its name 

• engaged in any other activity except one which is necessary for the purpose of: 

• making an application for strike off or deciding whether to do so (for example, seeking 

professional advice on the application or paying the filing fee for the strike off application) 

• concluding the affairs of the company, such as settling trading or business debts 

• complying with any statutory requirement 

• made a disposal for value of property or rights that, immediately before ceasing to trade or 

otherwise carry on business, it held for the purpose of disposal for gain in the normal course of 

trading or otherwise carrying on business 

For example, a company in business to sell apples could not continue selling apples during that 3 month 
period but it could sell the truck it once used to deliver the apples or the warehouse where they were 
stored. 

A company cannot apply to be struck off if it is the subject, or proposed subject, of: 

• any insolvency proceedings such as liquidation, including where a petition has been presented but 

has not yet been dealt with 

• a section 895 scheme (that is a compromise or arrangement between a company and its creditors 
or members) 

A company cannot apply to be struck off the register if it has bearer shares in issue. Bearer shares are 
where a warrant has been issued in respect of shares and there is no registered shareholder in the 
register of members. You can find further circumstances in which you cannot make an application in 
section 1004 (http://www.legislation.gov.uk/ukpga/2006/46/section/l004) and section 1005 
(http://www.legislation.gov.uk/ukpga/2006/46/section/1005) of the Companies Act 2006. 

You will commit an offence if you breach these restrictions, and are liable for a fine on conviction. 

4. Before you apply for strike off 

There are safeguards for those who are likely to be affected by a company's dissolution. If your 
company has creditors, members, employees etc, you should inform all the necessary people before 
applying, as any of them may object to the company being struck off. You should deal with any loose 
ends, such as closing the company's bank account or the transfer of any domain names before you 
apply. 

You may notify any other organisation or party who may have an interest in the company's affairs, 
otherwise they might later object to the application. For example, HMRC, local authorities (especially if 
the company has any obligation involving planning permission or health and safety issues), training and 
enterprise councils and government agencies. 

If you are a director you should not resign before applying for strike off as you must be a director at the 
time the Registrar receives the application. 
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The company's bank account will be frozen from the date of dissolution, and any credit balance in the 
account will pass to the Crown. Any assets of a dissolved company will also belong to the Crown. 

5_. How to apply for strike off and who to tell 

, Use the Close a company online service (https://find-and-update.company
information.service.gov.uk/close-a-company/) to help us process your application as quickly as possible. 

We are experiencing delays in processing paper forms due to the impact of coronavirus (COVID-19). 

5.1 Who to tell about the strike off application 

The directors who make the application must, within 7 days of sending the application to the registrar, 
send a copy to: 

• members, usually the shareholders 

• creditors, including all existing and likely creditors such as: 

• banks 
• suppliers 

• former employees if the company owes them money 

• landlords or tenants (for example, where a bond is refundable) 
• guarantors 
• personal injury claimants 

• HMRC and Department of Work and Pensions (DWP) 

• employees 

• managers or trustees of any employee pension fund 

• any directors who have not signed the form 

The company's directors must also send a copy of the application to any person who, at any time after 
the application has been made, becomes a: 

• director 
• member 

• creditor 

• employee 
• manager or trustee of any employee pension fund 

This must be done within 7 days of the person becoming one of these. 

This obligation continues until the dissolution of the company or the withdrawal of the application. You'll 
be committing an offence by not sending the notice to the relevant parties, and could face a fine or, in 
the most serious cases, a maximum of a 7 year prison sentence. 

5.2 How to tell inte.rested parties about the strike off application 
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You can post a copy of the completed 'Striking off application by a company' form 0S01 
(https://www.gov.uk/govemmenUpublications/strike-off-a-company-from-the-register-ds01) to, or leave it at: 

• the last known address (if an individual) 

• the principal / registered office (if a company or other body) 

You can also make a creditor of the company aware of the application by leaving a copy of it at, or 
posting a copy of it to, the place of business with which the company has had dealings in relation to the 
current debts, for example, the branch from where you ordered goods or which invoiced you. 

If there is more than one such place of business, you should deliver a Copy of the application to each of 
those places. It is advisable to keep proof of delivery or posting. 

6. What Companies House does with the strike off application 

Companies House will examine the form and, if it is acceptable, will: 

• register the information and put it on the company's public record 

• send an acknowledgement to the address shown on the form 

• send a notification lo the company at its registered office address to enable ii to object if the 

application is bogus 

• publish notice of the proposed striking off in the Gazette to allow interested parties the opportunity 

to object 

• place a copy of the Gazette notice on the company's public record 

If there is no reason to delay, the registrar will strike the company off the register not less than 2 months 
after the date of the notice. The company will be dissolved on publication of another notice in the 
relevant Gazette. 

7. How the Gazette publishes notices about strike off or restoration 

The Gazette is the official newspaper record in the United Kingdom. There are three Gazettes: 

• the London Gazette - for companies incorporated in England and Wales 

• the Edinburgh Gazette - for companies incorporated in Scotland 

• the Belfast Gazette - for companies incorporated in Northern Ireland 

When the registrar publishes a notice to strike off or restore_ a company, the notice will appear in the 
Gazette for the part of the United Kingdom in which the company was formed. The gazettes are 
published weekly and further information can be found on the Gazette website 
(hllps:/ /www. thegazette. co. uk/). 

8. Withdrawal of the strike off application 

If the company changes its mind and no longer wants to be struck off, or if the company becomes 
ineligible for strike off, the directors must ensure the application is withdrawn immediately by completing 
the 'Withdrawal of striking off application by a company' form 0S02 
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(https://www.gov.uk/government/publications/withdraw-a-striking-off-application-by-company-ds02). It's easier and 
quicker to file your withdrawal of strike off application online (http://wck2.companieshouse.gov.uk/). 

A company must withdraw their application to strike off immediately if it: 

• trades or otherwise carries on business 

• changes its name 

• for value, disposes of any property or rights except those it needed in order to make or proceed 

with the application (eg the company may continue with the application if it disposes of a telephone 

used to deal with enquiries about its application) 

• becomes subject to formal insolvency proceedings or makes a section 900 application (a 

compromise or arrangement between a company and its creditors) 

• engages in any other activity, unless it was necessary to: 

• make or proceed with a striking off application 

• conclude affairs that are outstanding because of the need to make or proceed with an application 

(such as paying the costs of running office. premises while concluding its affairs before disposing of 

the office) 

• comply with a statutory requirement 

Any director may file the application to withdraw the strike off action to the registrar using our WebFiling 
service (https://ewf.companieshouse.gov.uk/). Alternatively, the application can be withdrawn by submitting 
a paper form 0S02 (https://www.gov.uk/governmentlpublications/withdraw-a-striking-off-application-by-company
ds02). 

Section 1009 of the Companies Act 2006 (http://www.legislation.gov.uk/ukpga/2006/46/section/1009) contains 
the full circumstances that mean you must withdraw an application for strike off. There are offences 
associated with failure to withdraw an application. 

9. Offences and penalties 

It is an offence: 

• to apply when the company is ineligible for striking-off 

• to provide false or misleading information in, or in support of, an application 

• not to copy the application to all relevant parties within seven days 

• not to withdraw application if the company becomes ineligible 

The offences attract a potentially unlimited fine on summary conviction (before a magistrates' court or 
Sheriff Court) or an unlimited fine on indictment (before a jury). 

If the directors breach the requirements to give a copy of the application to relevant parties and do so 
with the intention of concealing the application, they are also potentially liable to up to seven years 
imprisonment as well as an unlimited fine. 

Anyone convicted of these offences may also be disqualified from being a director for up to 15 years. 
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Before a prosecution can be considered, as a prosecuting authority the Department for Business, 
Energy and Industrial Strategy must ensure it complies with the Code for Crown Prosecutors. The Code 
requires prosecuting authorities to take account of various matters when deciding whether to prosecute. 
You can find out more in The Code for Crown Prosecutors 
(https ://www .cps.gov. uk/pu blicationsf code_ for_ crown _prosecutors/) publication. 

10. Companies no longer carrying on business or in operation 

10.1 When the registrar may strike a company off the register 

If a company is neither carrying on business nor operation, the registrar may take action to strike a 
company off the register. 

The registrar may take this action if he has reasonable cause to believe that a company is not carrying 
on business or in operation. The registrar may take this view if: 

• he has not received company documents that should have been sent to him 

• mail that the registrar has sent to a company's registered office is returned undelivered 

• the company has no directors 

Before striking a company off the register, the registrar is required to write two formal letters and send 
notice to the company's registered office to inquire whether it is still carrying on business or in operation. 
If he is satisfied that it is not, he will publish a notice in the relevant Gazette stating his intention to strike 
the company off the register unless he is shown reason not to do so. 

A copy of the notice will be placed on the company's public record. If the registrar sees no reason to do 
otherwise, he will strike off the company not less than 2 months after the date of the notice. The 
company will be dissolved on publication of a further notice stating this in the relevant Gazette. 

10.2 How you can avoid your company being struck off 

If you need your company to remain on the register, you must reply promptly to any formal inquiry letter 
from the registrar and deliver any outstanding documents. Failure to deliver the necessary documents 
may also result in the directors of a company being prosecuted. 

10.3 Assets of a dissolved company 

From the date of dissolution, any assets of a dissolved company will be 'bona vacantia'. Bona vacantia 
means 'vacant goods' and is the technical name for property that passes to the Crown because it does 
not have a legal owner. The company's bank account will be frozen and any credit balance in the 
account will be passed to the Crown. 

You should address any enquiries about bona vacantia property, as appropriate, to: 

Situation of the company 

If the company is incorporated in 
Northern Ireland 

Who to contact 

The Crown Solicitor, Royal Courts of Justice, Chichester Street, Belfast 
BT1 3JY 
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Situation of the company Who to contact 

lf the company is incorporated in 
Scotland 

The Queen's and Lord Treasurer's Remembrancer (QLTR Unit), Scottish 
Government Building, 1 B Bridge, Victoria Quay, Edinburgh EH6 6QQ 

If the company's registered office 
is in Lancashire 

If the company's registered office 
is in Cornwall or the Isles of Scilly 

ln all other cases 

The Solicitor for the Affairs of the Duchy of Lancaster, Farrer & Co, 66 
Lincoln's Inn Fields, London WC2A 3LH 

The Solicitor for the Affairs of the Duchy of Lancaster, Farrer & Co, 66 
Lincoln's Inn Fields, London WC2A 3LH 

The Government Legal Department, Bona Vacantia Division (BVD) , PO 
Box 70165, London WC1A 9HG 

11. Objecting to a company's dissolution 

Any interested party can object to a company's application to be struck off the register and dissolved. 

An objection can only be considered by the registrar once notification has been published in the Gazette 
showing the registrar's intention to strike the company off the register at the expiration of 2 months. 

It is important to send any objection to the registrar at the earliest opportunity after publication of the 
Gazette notice and at least two weeks prior to the notice expiry date. 

11.1 How and why objections are made 

Reasons for objection might be: 

• the company has broken any of the conditions of its application (for example, if it traded, changed 

its name, or become subject to insolvency proceedings during the 3 months prior to the application, 

or afterwards) 

• some form of action is being taken, or is pending, to recover any money owed (such as a winding-
up petition or action in a small claims court) 

• the directors have not informed interested parties 

• any of the declarations on the form are false 

• other legal action is being taken against the company 

• the directors have wrongfully traded or committed a tax fraud or some other offence 

A full list of conditions can be found in section 1004 
(http://www.legislalion.gov.uklukpga/2006146/section/1004) and section 1005 of the Companies Act 2006 
(http://www.legislation.gov.uklukpga/2006/46/section/1005). 

In most instances, you should make your objection in writing. The safest and quickest way for an 
objection to be considered is by emailing enquiries@companieshouse.gov.uk. Send your objection by 
post to the dissolution section. You must include supporting evidence. 

Contact our enquiries department on 0303 1234 500 if you can·t send an objection by post. 
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Information on accessibility (https://www.gov.uk/help/accessibility) 

For example, if you are complaining that the company has traded within the 3 months prior to the 
application for voluntary strike off being made, you should provide a copy of a receipt/proof of purchase 
from the limited company that is dated within 3 months of the application being made. Or, if you are a 
creditor then you should provide evidence that you are actively pursuing a debt by providing copies of 
invoices sent to the company or court action you have taken to recover the debt. In such cases, 
supporting evidence should show the full limited company name (including the word limited) and be 
recent, usually dated within the last 6 months. 

11.2 When we receive an objection 

When we receive an objection to strike off the registrar will respond to advise whether the objection has 
been accepted or rejected. Every response will give a deadline and ifwe receive no further evidence 
that action is progressing by that date, action to remove the company from the register will resume. 

If you need more time, you should lodge another objection, by writing to us two weeks before the 
deadline you have been given. You will need to provide evidence, including the full limited company 
name, stating what action you have taken since last contacting us. 

If you have made a complaint about the company not meeting the conditions required for voluntary strike 
off, we will advise you whether or not we intend to take your complaint further. 

Objector's details are not in the public domain and we will only provide these if consent is given. When 
registering your objection, please state whether you are prepared for your details to be given. 

12. Restoration by court order 

The registrar can restore a company if he receives a court order. Anyone who intends to make an 
application to the court to restore a company is advised to obtain independent legal advice. 

If the company was struck off by voluntary dissolution (Section 1003) 
(http://www.legislation.gov.uk/ukpga/2006/46/section/1003) the company can only be restored by court order. 

Any company which is restored to the register is deemed to have continued in existence as if it had not 
been struck off and dissolved. 

Generally, any of the following can make an application for restoration: 

• any former director, member, creditor or liquidator 

• any person who had a contractual relationship with the company or who had a potential legal claim 

against the company 

• any person who had an interest in land or property in which the company also had an interest, right 

or obligation 

• any manager or trustee of the company's former employees' pension fund 

• any other person who appears to the Court to have an interest in the matter 

• any person listed in Section 1006(1) (http://www.legislation.gov.uk/ukpga/2006/46/section/1006) or 

1007(2) (http://www.legislation.gov.uk/ukpga/2006/46/section/1007) and where the company was struck 

off the register under section 1003 (http://www.legislation.gov.uk/ukpga/2006/46/section/1003). 
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12.1 When you can apply 

For companies dissolved under section 1000 or section 1003 of the 2006 Act and section 652 or 
section 652a of the 1985 Act 

As a general rule restoration by court order can be applied for up to six years from the date of 
dissolution, if the dissolution date is on or after 1 October 2009. 

There are no time limits for personal injury claims. 

For companies dissolved under section 201 and section 205 and paragraph 84 of schedule B1 of 
the Insolvency Act and section 652 of 1985 Act or section 1001 of the 2006 Act 

Companies dissolved on or before 30 September 2007 following any form of liquidation are out of time to 
restore the company. 

Companies dissolved on or after 1 October 2007 following any form of liquidation have six years from 
the date of dissolution. 

There are no time limits for personal injury claims. 

12.2 Where to apply 

Restoration in England and Wales 

If you are restoring a company that was registered in England or Wales, you must apply to the Court by 
completing a Part 8 claim form (N208) (this is the standard form that starts proceedings), which is 
available in the Court Service website (http://www.justice.gov.uk/). The registrar of the Companies Court in 
London usually hears restoration cases in chambers once a week on Friday afternoons. 

Cases are also heard at the district registries. Jurisdiction of district registries can be found on the Court 
Service website (http://www.justice.gov.uk/). Alternatively, you can make an application to a County Court 
that has the authority to wind up the company. See the 'Government Legal Department Guide to 
Company Restoration' (https://www.gov.uk/governmenUpublications/guide-to-company-restoration) or telephone 
020 7210 3000. 

You must give the registrar at least 10 days notice of the hearing to allow him time to deal with the 
matter and instruct the Solicitor representing him. 

Restoration in· Scotland 

If you are restoring a company that was registered in Scotland, you must apply to the Court of Session. 
Alternatively, for a company whose paid-up capital does not exceed £120,000, you can apply to the 
Sheriff Court in the sheriffdom in which the company has its registered office. 

You can find information and locations of Sheriff Courts at the Scottish Courts and Tribunals website 
(http:l/www.scotcourts.gav.uk/). You must serve the petition to restore on the registrar of cbmpanies in 
Scotland and any other bodies directed by the court. There is no witness statement required and the 
period required for responses is set by the Court and only commences when the petition is served on 
the registrar. 
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Restoration in Northern Ireland 

If you are restoring a company that was registered in Northern Ireland, you should serve the originating 
summons on both of the following: 

The Registrar of Companies 
Companies House 
Second Floor 
The Linenhall 
32 - 38 Linenhall Street 
Belfast 
BT2 8BG 
or 
DX 481 N.R. Belfast 1 

Royal Courts of Justice 
Chichester Street 
Belfast 
BT1 3JY 

The registrar will also require a copy of the witness statement in support of the application. 

12.3 How to serve documents 

You should serve the claim form, witness statement/affidavit and supporting evidence (for example, the 
incorporation certificate) on the appropriate registrar of companies and the solicitor-dealing with any 
'bona vacantla' assets. 

Situation of the 
company 

For companies 
registered in England 
and Wales 

For con,panies 
registered in Scotland 

For companies 
registered in Northern 
Ireland 

Who to service documents to 

The Treasury Solicitor, unless the company's registered office is in Lancashire or 
Cornwall, when it should be served on the solicitor to the Duchy of Lancaster or 
Cornwall 

The Lords Advocate 

The Crown Solicitor in Northern Ireland 

The relevant details of the registrars are as follows: 

Registrar of Companies (England and Wales) 

Companies House 
Crown Way 
Cardiff 
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CF14 3UZ 
DX 33050 Cardiff 

Email enquiries@companieshouse.gov.uk 
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Enquiries (UK) 0303 1234 500 (Monday to Friday, 8:30am to 6pm, except holidays) 

Gwasanaeth Cymraeg welshcontact@companieshouse.gov.uk 

Public access is restricted. Our Cardiff office is accepting deliveries 24 hours a day. 

Registrar of Companies (Scotland) 

Companies House 
4th Floor 
Edinburgh Quay 2 
139 Fountainbridge 
Edinburgh 
EH3 9FF 
DX ED235 Edinburgh 1 

Email enquiries@companieshouse.gov.uk 

Enquiries (UK) 0303 1234 500 (Monday to Friday, 8:30am to 6pm, except holidays) 

Public a.ccess is restricted. Yo.u can deliver any paper documents to the Companies House external 
letterbox next to the office building. 

We are still accepting deliveries from Royal Mail (except Wednesdays) and DX post. 

Registrar of Companies (Northern Ireland) 

Companies House 
2nd Floor 
The Linenhall 
32-38 Linenhall Street 
Belfast 
BT2 BBG 
DX481 N.R. Belfast 1 

Email enquiries@companieshouse.gov.uk 

Enquiries (UK) 0303 1234 500 (Monday to Friday, 8:30am to 6pm, except holidays) 

Public access is restricted. You can deliver any paper documents, in a sealed envelope, to the reception 
desk on the ground floor of The Linenhall (Monday to Friday, 1 0am to 4pm, except holidays). 

We are still accepting deliveries from Royal Mail - but we cannot produce receipts or proof of delivery. 

Documents can be delivered by post and we suggest you use recorded delivery for safer delivery. 
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Companies House will also accept delivery by hand during our normal office hours 
(https://www.gov.uk/govemmenUorganisations/companies-house/abouUaccess-and-opening) at: 

• Companies House in Cardiff (at any time) 

• Companies House in London 

• Companies House in Belfast 

• Companies House in Edinburgh 

12.4 What evidence to give 

Other than in Scotland, the Court will require: 

• evidence that the originating document was served 

• written confirmation that the solicitor dealing with the bona vacantia assets has no objection to the 

restoration of the company (you should attach a copy of the solicitor's letter to the affidavit or 

witness statement. This does not apply in Scotland) 

• information about when the company was incorporated and the nature of its objects (you should 

attach a copy of the certificate of incorporation and the memorandum of association and, if 

appropriate, the articles of association) 

• its membership and officers, director(s) and secretary of the company 

• its trading activity and, if applicable, when it stopped trading 

• an explanation o.f any failure to deliver accounts, annual returns or notices to the registrar 

• details of the striking-off and dissolution 

• any other information that explains the reason for the application 

• full particulars of the interest of the person signing the witness statement 

• the address of the registered office of the company 

• if the application is by a member: that the company is solvent and carrying on business, if that is the 

case 

• alternatively that the sole reason for seeking restoration is to recover funds in a company bank 

account, transfer a property registered in the name of the company etc 
• the share capital of the company, both authorised and issued, and, if a member makes the 

application, the number of shares held by that member 

In England and Wales and in Northern Ireland the above information must be provided in an affidavit or 
witness statement. In Scotland this information can be provided in the petition to restore. 

Further information about the requirements for England and Wales can be found in the 'Government 
Legal Department Guide to Company Restoration' (https://www.gov.uk/government/publications/guide-to
company-restoration). If you require further information about restoration in Northern Ireland or Scotland 
please contact your solicitor. 

12.5 When a company is restored to the register with a different company name 
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The registrar will normally restore a company with the name it had before it was struck off and dissolved. 
If at the date of restoration the company's former name is the same as another name on the registrar's 
index of company names, he cannot restore the company with its former name. You can check company 
names online (https://beta.companieshouse.gov.ukfcompany-name-availability) to see if a company's name is 
the same as another on the register. 

If the name is no longer available, the court order may state another name by which the company is to 
be restored. On restoration, we will issue a change of name certificate as if the company had changed 
its name. 

Alternatively, the company may be restored to the register as if its registered company number is also its 
name. The company then has 14 days from the date of restoration to pass a resolution to change the 
name of the company. You must deliver a copy of the resolution and a notice of change of name by 
resolution of directors form NM05 (https://www.gov.uk/governmenUpublications/give-notice-of-change-of-name
by-resolution-of-directors-nm05) to Companies House with the appropriate fee. Companies House will then 
issue a change of name certificate. 

It is an offence if the company does not change its name within 14 days of being restored with the 
number as its name. 

The change of name does not take effect until we have issued the certificate. 

12.6 Costs or penalties that may apply when restoring a company 

Where property has become bona vacantia, the Court may direct that the claimant meets costs of the 
Crown representative in dealing with the property during the period of dissolution or in connection with 
the proceedings. The Court may also direct that the claimant meets the registrar's costs in connection 
with the proceedings for the restoration. 

The company, once restored, must normally pay any statutory penalties for late filing of accounts 
delivered to the registrar outside the period allowed for filing. The penalties that may be due are: 

• unpaid penalties outstanding on accounts delivered late before the company was dissolved 

• penalties due for accounts delivered on restoration, if the accounts were overdue at the date the 

company was dissolved 

The appropriate filing fee must also be paid on submission of outstanding documents (eg annual return 
fee). 

The level of any late filing penalty depends on how late the accounts are when we receive them. For 
example, a set of accounts that you should have delivered 2 months before a private company was 
dissolved are normally regarded as 2 months late if you deliver them on restoration and you must pay 
the relevant penalty. You will not be required to pay late filing penalties of accounts which became due 
during the period the company was dissolved. Find out more about penalties in the late filing penalties 
guide (https://www.gov.uk/govemmenUpublications/late-filing-penalties). 

12. 7 When the court makes an order for restoration 

The applicant must deliver a copy of the court order with the court seal to the registrar to restore the 
company. A company is restored when you deliver the order to the registrar. When restoring a company 
that was registered in Scotland, the registrar in Scotland will require a copy of the order certified by the 
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12.8 Once a company has been restored by the court 

When a company has been restored to the register, the general effect is that a company is deemed to 
have continued in existence as if it had not been dissolved or struck off the register. 

The Court may give directions or make provision to put the company and all other persons in the same 
position as they were before the company was dissolved and struck off. A notice will also be placed in 
the relevant Gazette. 

12.9 Where a company had bearer shares in issue when it was dissolved 

The act of restoring the company cancels bearer shares. If this means that the. restored company's 
share capital will be nil on restoration and the company is being restored by a former member or officer, 
that person will have to file an allotment of shares (using form SH01 
(https://www.gov.uk/governmenVpublications/return-of-allotment-of-shares-sh01 )) within one month of the 
company being restored. Failure to do so is an offence. 

The requirement to file the SH01 does not apply if the restoration is being undertaken by a third party. 

13. Administrative restoration 

Under certain conditions, where a company was dissolved because it appeared to be no longer carrying 
on business or in operation, a former director or member may apply to the registrar to have the company 
restored. This is called 'administrative restoration'. If the registrar restores the company it is deemed to 
have continued in existence as if it had not been dissolved and struck off the register. Section 1025 
(http://www.legislation.gov.uk/ukpga/2006/46/section/1025) of the Companies Act 2006 gives details of the 
requirements relating to administrative restoration. 

You cannot apply for administrative restoration if the directors voluntarily applied to strike the company 
off the register. 

Administrative Restoration is available where the company was struck off under either section 652 of the 
Companies Act 1985 (http://www.legislation.gov.uk/ukpga/1985/6/section/652/enacted), the Companies 
(Northern Ireland) Order 1986 (SI 1986/1032 (NI 6) (http://www.legislation.gov.uk/nisi/1986/1032/contents) or 
section 1000 (http://www.legislation.gov.uk/ukpga/2006/46/section/1000) and section 1001 of the Companies 
Act 2006 (http://www.legislation.gov.uk/ukpga/2006/46/section/1001 ). 

13.1 Persons who can apply for administrative restoration 

Only a former director or former member of the company, who was a director or member at the time the 
company was dissolved can apply. 

13.2 Companies who can apply for administrative restoration 

To be eligible for administrative restoration, the company must have been: 

• struck off the register under 

• section 1000 and section 1001 of the Companies Act 2006 
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• the Companies (Northern Ireland) Order 1986 (SI 1986/1032 (NI 6) 

• section 652 of the Companies Act 1985 

• dissolved for no more than six years at the date the registrar receives your application for 

restoration 

If a company meets the above criteria, an application for restoration may be made if it meets the 
following conditions: 

• it must have been carrying on business or in operation at the time it was struck off 

• it has delivered all documents necessary to bring the company up to date and paid any outstanding 

late filing penalties 

• if any property or rights belonging to the company became 'bona vacantia', the applicant needs a 

statement in writing (called a 'bona vacantia waiver letter') from the relevant Crown Representative 

giving consent to the company's restoration 

The 'bona vacantia waiver letter' must be obtained from the relevant Crown representative. A fee will be 
applicable. 

The assets of a dissolved company pass to the Crown and are regarded as 'bona vacantia' ('meaning 
'vacant goods'). 

13.3 How to apply for administrative restoration 

You must send an application for administrative restoration form RT01 
(https://www.gov.uk/govemment/publicatlons/apply-for-adminlstrative-restoration-to-the-registeMto1) to the 
registrar which includes a statement of compliance confirming that the applicant is legally entitled to 
make the application and that the conditions for administrative restoration are met. 

The registrar's fee for processing the application is £100. Please make cheques payable to 'Companies 
House' and write the company number on the reverse. 

13.4 Costs or penalties associated with an application for administrative 
restoration 

The applicant must meet the Crown representative's costs or expenses (if demanded). The company 
must pay any statutory penalties for late filing of accounts delivered to the registrar outside the period 
allowed for filing. 

The penalties that may be due are: 

• unpaid penalties outstanding on accounts delivered late before the company was dissolved 

• penalties due for accounts delivered on restoration, if the accounts were overdue at the date the 

company was struck off 

You must also pay the appropriate filing fee on submission of any outstanding documents. 

The level of any late filing penalty depends on how late the accounts are when we receive them. In the 
case of accounts delivered on restoration, the registrar will normally disregard the period during which 
the company was dissolved. For example, a set of accounts that you should have delivered 2 months 
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before a private company was dissolved are normally regarded as 2 months late if you deliver them on 
restoration. You must pay the relevant penalty before the restoration of the company. 

The company is not liable for late filing penalties for accounts received on restoration but which became 
due while the company was dissolved. Find out more about penalties in the Late Filing Penalties guide 
(https://www.gov.uk/govemment/publications/late-filing-penalties). 

13.5 Next steps following the application for administrative restoration 

The registrar will give notice to the person who has applied for restoration of his decision. If the registrar 
decides that he will restore the company to the register the restoration will take effect from the date he 
sends the notice. The notice will include the company's registered number and the name of the 
company. If the company is restored to the register under a different name or with the company number 
as its name, that name and its former name will appear on the notice. 

If the registrar decides not to restore the company to the register, the applicant may apply to the Court 
for restoration within 28 days even if the period for restoration has expired. 

13.6 When a company is restored to the register with a different company name 

The registrar will normally restore a company with the name it had before it was struck off and dissolved. 
If at the date of restoration the company's former name is the same as another name on the registrar's 
index of company names, he cannot restore the company with its former name. You can check company 
names online (https://beta.companieshouse.gov.uk/company-name-availability} to see if a company's name is 
the same as another on the register. 

Alternatively, the company may be restored to the register as if its registered company number is also its 
name. The company then has 14 days from the date of restoration to pass a resolution to change the 
name of the company. You must deliver a copy of the resolution and a notice of change of name by 
resolution of directors {form NM05 (https://www.gov.uk/government/publications/give-notice-of-change-of-name
by-resolution-of-directors-nm05)) to Companies House with the appropriate fee. Companies House will then 
issue a change of name certificate. 

II is an offence if the company does not change its name within 14 days of being restored with the 
number as its name. 

The change of name does not take effect until we have issued the certificate. 

13.7 Once a company has been restored to the register 

When it has been restored, the general effect is that a company is deemed to have continued in 
existence as if it had not been dissolved or struck off the register. 

An application can be made to the Court for directions or provision required to put the company and all 
other persons in the same position as they were before the company was dissolved and struck off. Any 
such application to the Court must be made within 3 years of the company being restored. 

13.8 Where a company had bearer shares in issue when it was dissolved 

The act of restoring the company cancels bearer shares. If this means that the re.stored company's 
share capital will be nil on restoration and the company is being restored by a former member or officer, 
that person will have to file an allotment of shares (using form SH01 
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(https://www.gov.uk/govemmenUpublications/return-of-allotment-of-shares-sh01 )) within one month of the 
company being restored. Failure to do so is an offence. 

The requirement to file the SH01 does not apply if the restoration is being undertaken by a third party. 

14. Background information and legislation 

14.1 Delivery of documents to Companies House 

Most paper documents sent to Companies House must state the registered name and number of the 
company in a prominent position. There are a few exceptions to this rule, which are set out in the 
Registrar's Rules and Powers Guide (https://www.gov.uk/guidance/registrars-rules). 

Paper documents should be on A4 size, plain white paper with a matt finish. All text and numbers should 
be black, clear, legible, and of uniform density. 

It is important that the original document delivered is legible so that a clear copy of the document can be 
produced for the public record. The document or form may be rejected (returned to the company) if it's 
not delivered in an acceptable format. 

More information about the quality and delivery of documents is available in the Registrar's Rules and 
Powers Guide (https://www.gov.uk/Quidance/registrars-rules). 

14.2 Legislation 

Strike off and dissolution is covered in legislation under: 

• the Companies Act 2006 in part 31 (http://www.legislation.gov.uk/ukpga/2006/46/part/31) and sections 

1000 (http://www.legislation.gov.uk/ukpga/2006/46/section/1000), 1001 

(http://www.legislation.gov.uk/ukpga/2006/46/section/1001 ), 1003 

(http://www.legislation.gov.uk/ukpga/2006/46/section/1003) 

• the Companies Act 1985 in sections 652 (http://www.legislation.gov.uk/ukpga/1985/6/section/652) and 

652a (http://www.legislation.gov.uk/ukpga/1985/6/section/652A) 

• the Insolvency Act in sections 201 (http://www.legislation.gov.uk/ukpga/1986/45/section/201), 205 
(http://www.legislation.gov.uk/ukpga/1986/45/section/205) and paragraph 84 of schedule B 1 

(http://www.legislation.gov.u k/u kpga/1986/45/sched ule/B 1 ) 

• the Companies (Northern Ireland) Order 1986 (http://www.legislation.gov.uk/nisi/1986/1032/contents) 

I Print this page j 
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(1) If the requirements of section 441 (duty 
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complied with in relation to a company's 
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before the end of the period for filing those 
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such an offence to prove that he took all 
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(3) It is not a defence to prove that the 
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prepared as required by this Part. 

(4) A person guilty of an offence under this 

section is liable on summary conviction to a 

fine not exceeding level 5 on the standard 

scale and, for continued contravention, a 
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453 Civil penalty for failure to file accounts 
and reports 

(1) Where the requirements of section 441 

are not complied with in relation to a 

company's accounts and reports for a 

financial year before the end of the period 

for filing those accounts and reports, the 

company is liable to a civil penalty. This is in 

addition to any liability of the directors 

under section 451. 

(2) The amount of the penalty shall be 

determined in accordance with regulations 

made by the Secretary of State by reference 

to-

(a) the length of the period between the 

end of the period for filing the accounts 

and reports in question and the day on 

which the requirements are complied 

with, and 

(b) whether the company is a private or 

public company. 

(3) The penalty may be recovered by the 

registrar and is to be paid into the 

Consolidated Fund. 

(4) It is not a defence in proceedings under 

this section to prove that the documents in 

question were not in fact prepared as 

required by this Part. 

(5) Regulations under this section having 

the effect of increasing the penalty payable 

in any case are subject to affirmative 

resolution procedure. Otherwise, the 
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How a company asset becomes bona vacantia 

Property, cash and any other assets owned by a company when it is dissolved automatically pass to 
the Crown. This is because the law says this happens. You can find the main provisions of this law in 
the Companies Act 2006. 

Liabilities of a company do not pass to the Crown on dissolution: they are normally extinguished. 

A company is dissolved in two ways. The Registrar of Companies can strike off a company for failure. 
to comply with its legal obligations. Alternatively, a company can be dissolved after a formal 
liquidation by its members or creditors. 

The Treasury Solicitor collects some bona vacantia assets for the Crown. The Bona Vacantia division 
(BVD) of the Government Legal Department is responsible for this function. 

Jurisdiction and its importance in bona vacantia 

Who deals with dissolved companies' assets depends on 

• the last registered office address 

• where the asset is situated 

If the company's last registered office and the asset was in England or Wales, but not in the Duchies 
of Lancaster or Cornwall, its assets are dealt with by the Treasury Solicitor. 

If the company's last registered office and the asset was in Scotland its assets are dealt with by the 
Queen's and Lord Treasurer's Remembrancer (http://www.qltr.gov.uk) 

If the company's last registered office and the asset was in Northern Ireland its assets are dealt with 
by the Crown Solicitor's Office (http://www.nidirect.gov.uk/crown-solicitors-office) 

If the company's last registered office and the asset was in the Duchies of Cornwall or Lancaster, its 
assets fall to be dealt with by the Duchies' solicitors, Messrs Farrer & Co (http://www.farrer.co.uk) 

Farrer & Co. 
66 Lincolns Inn Fields 
London WC2A 3LH 

The Duchy of Cornwall comprises the County of Cornwall. The Duchy of Lancaster comprises the 
county of Lancashire, most of Merseyside (except the Wirral peninsula) and parts of the counties of 
Greater Manchester, Cheshire and Cumbria. Further details as to the precise boundaries of the 
Duchy can be obtained from the Duchy Office. 

Duchy Office 
1 Lancaster Place 
Strand 
London WC2E ?ED 
Tel: 020 7836 8277 

If the last registered office and the asset are in different jurisdictions, the location of the last 
registered office will usually determine who deals with the asset. 

BVD do not deal with foreign assets but may deal with assets in England and Wales which are 
owned by a foreign company. If you are unsure please contact BVD and they will discuss th_e 
situation with you. 

https:/lwww.gov.uk/govemment/publications/bona-vacantia-dissolved-companies-bvc1/bona-vacantia-dissolved-companies-bvc1 3{7 
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Asset types 

Any asset can become bona vacantia including: 

• land and interests in land in England and Wales 

• bank accounts 

• other forms of cash (such as insurance policies, tax refunds or sums paid into court) 

• copyrights 

• trademarks 

• patents and other intellectual property 

• the benefit of mortgages where sums are owed to a dissolvecj company 

• the benefit of other assets or agreements that the company entered into 

BVD do not deal with assets which are held by a dissolved company as a trustee for someone else. 

Asset disposal 

If an asset becomes bona vacantia it belongs to the Crown. The Crown cJoes not have to deal with it 
in any particular way. 

Normally an ass.et will either be cJisclaimed or sold for full market value. 

What the Treasury Solicitor cannot do for you 

• pay the liabilities of dissolved companies 

• manage or insure property or assets 

• take formal possession of assets before selling them 

• sell assets for less than market value 

• sell where it is not cost effective to do so 

• give any form of title guarantee when selling - the risk of buying a bona vacantia asset is with 

the purchaser 

• give you legal advice 

• help resolve problems where there is no value for the Crown or where it wo,uld not be cost 

effective to cJo so 

Avoid bona vacantia 

It is the responsibility of the directors and shareholders to deal with the property and assets of a 
company before it is dissolvecJ. Bona vacantia can be avoided by ensuring assets or property are 
transferred or dealt with before a company is dissolved. 

You should ensure this happens as the role of the Treasury Solicitor is not to correct mistakes or 
negligence. 

If you are a former member, shareholder or liquidator of a company and you want to get an asset 
back from the Crown you will need to restore the company or buy it from BVD for open market value. 

There is no guarantee that BVD will sell it back to you or at all - they may want to sell it on the open 
market if that would get better value for the Crown. 

https://www.gov.uk/govemment/publications/bona-vacantia-dissolved-companies-bvc1/bona-vacantia-dissolved-compani'es-bvc1 4/7 
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Company restoration 

It may be possible to restore the company. If this happens, the company comes back to life, bona 
vacantia no longer exists and the asset belongs to the company again. However, if while the 
company has been dissolved the Crown has disposed of the asset, you will not be entitled to the 
asset back but BVD will pay you whatever consideration they received from the sale (less whatever 
costs they had in dealing with the asset). 

Refer an asset to the Treasury Solicitor 

You don't have to be a former director or shareholder of a company: anyone can refer an asset. 

There are many types of common assets each requiring different information to be- provided when 

being referred to the Treasury Solicitor. 

Guidance specific to various types of asset is detailed below: 

Document name 

Refer land and buildings - BVC2 (https://www.gov.uk/guldance/refer-bona-vacantia-land-or-buildings-bvc2) 

Refer commercial leases - BVC3 (https://www.gov.uk/guidance/refer-a-commercial-lease-for-disclaimer-bvc3) 

Buy freehold and leasehold reversions - BVC4 (https://www.gov.uk/guidance/app1y-to-buy-your-freeho1d

reversion-bvc4) 

Send money due to BVD under a mortgage - BVC5 (https://www.gov.uk/guidance/sending-money-due-to-the

crown-under-a-bona-vacantia-mortgage-bvc5) 

Selling property by a mortgagee - BVC6 (https://www.gov.uk/guidance/seJ1ing-bona-vacantia-property-using-a

mortgagees-power-of-sale-bvc6,) 

Buy unquoted shares - BVC? (https:l/www.gov.uk/guidance/buying-bona-vacantia-shares-bvc7) 

Buy intellectual property - BVC8 (https://www.gov.uk/guidance/buy-intellectual-propEirty-bvc8) 

Send cash balances to BVD - CB1 (https://www.gov.uk/guidance/send-a-cash-balance-to-the-treasury-solicitor-cb1) 

Apply for a discretionary grant where the company can be restored - CB2 (https://www.gov.uk/guidance/apply

for-a-discretionary-grant-where-the-dissolved-company-can-be-restored-cb2) 

Apply for a discretionary grant where the company cannot be restored - CB3 
(https:l/www.gov.uk/guidance/apply-for-a-discretionary-grant-wherewthe-dissolved-company-cannot-be-restored-cb3) 

Apply for a restoration payment - CB4 (https://www.gov.uk/guidance/apply-for-a-repayment-after-a-cOmpany-has

been-restored-to-the-register-cb4) 

Apply for a waiver letter - WA 1 (https://www.gov.uk/guidance/apply-for-a-waiver-letter-wa1) 

Please re_member, just because you refer an asset doesn't mean BVD will deal with it in the way you 
would like and remember that BVD cannot provide you with advice. 
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If you have instructed a solicitor to deal with your case, BVD can only speak and communicate with 
the solicitor instructed because of professional conduct rules. 

Please don't call BVD if your solicitor is acting for you: ask him or her to contact BVD for you. 

Disclaimers 

The Crown has a statutory power to disclaim (give up) its interest in bona vacantia. 

If BVD disclaim an asset it means that a particular asset is treated as never having passed to the 
Crown as bona vacantia. 

BVD can disclaim any kind of asset, at any time and without prior notice to anyone. 

The power to disclaim is frequently used in relation to difficult or problematic land, land which has 
limited value or where it would not be cost effective to dispose of it. 

As soon as BVD have evidence that an asset has vested in the Crown they will consider whether it 
should be disclaimed before taking further steps. 

They will continue to consider whether the asset should be disclaimed as the case progresses. 

BVD usually disclaim 

• land used in common, such as private roads, service yards, amenity land, or the common parts 

of an estate or a block of flats 

• property subject to onerous covenants or other potential liabilities 

• property which is contaminated or has buildings, trees, or other items which are in a dangerous 

state and condition 

• property in negative equity 

• property subject to a dispute or competing claims 

• low value property 

• commercial leases that pass to the Crown as bona vacantia 

• assets which are the subject of dispute or litigation. 

If BVD decide to disclaim an asset they will issue a notice of disclaimer. 

A copy of the disclaimer notice will be published in the London Gazette (http://www.london
gazette.co.uk) and a copy sent to the Registrar of Companies and anyone who has given BVD notice 
that they claim to be interested in the asset. 

The effect of disclaimer is that the property or asset is deemed not to have vested in the Crown as 
bona vacantia. 

Leasehold title is extinguished on disclaimer. 

If the property disclaimed is freehold land, the freehold title will be extinguished and the property will 
'escheat' to the Crown Estate. Enquiries about the property should be addressed to the solicitors for 
the Crown Estate: Burges Salmon LLP (http://www.burges-
salmon.com/Practices/real estate/escheat/default.aspx) 

https:/Jwww.gov.uk/governmentlpub!ications/bona-vacantia-dissolved-oompanles-bvc1/bona-vacanlia-dissolved-companies-bvc1 617 
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1014 Effect of Crown disclaimer 

(1) Where notice of disclaimer is 

executed under section 1013 as 

respects any property, that property is 

deemed not to have vested in the 

Crown under section 1012. 

(2) The following sections contain 

provisions as to the effect of the Crown 

disclaimer-

sections 1015 to 1019 apply in relation 

to property in England and Wales or 

Northern Ireland; 

sections 1020 to 1022 apply in relation 

to property in Scotland, 
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1015 General effect of disclaimer 

(1) The Crown's disclaimer operates so 

as to terminate, as from the date of the 

disclaimer, the rights, interests and 

liabilities of the company in or In 

respect of the property disclaimed. 

(2) It does not, except so far as is 

necessary for the purpose of releasing 

the company from any liability, affect 

the rights or liabilities of any other 

person. 
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1016 Disclaimer of leaseholds 

(1) The disclaimer of any property of a 

leasehold character does not take 

effect unless a copy of the disclaimer 

has been served (so far as the Crown 

representative is aware of their 

addresses) on every person claiming 

under the company as underlessee or 

mortgagee, and either-

(a) no application under section 

1017 (power of court to make vesttng 

order) is made with respect to that 

property before the end of the period 

of 14 days beginning with the day on 

which the last notice under this 

paragraph was served, or 

(b) where such an application has 

been made, the court directs that the 

dlsclaimer shall take effect. 

(2) Where the court gives a direction 

under subsection (l)(b) it may also, 

instead ofor in addition to any order it 

makes under section 1017, make such 

order as it thinks fit with respect to 

fixtures, tenant's improvements and 

other matters arising out of the lease. 

(3) In this section the "Crown 

representative" means-

(a) in relation to property vested in 

the Duchy of Lancaster, the Solicitor 

to that Duchy; 

(b) in relation to property vested in 

the Duke of Cornwall, the Solicitor to 

the Duchy of Cornwall; 

(c) in relation to property in 

Scotland, the Queen's and Lord 

Treasurer's Remembrancer; 
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(d) in relation to other property, the 

Treasury Solicitor. 
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Companies Act 2006 c. 46 
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1017 Power of court to make vesting 
order 

(1) The court may on application by a 

person who-

(a) claims an interest in the 

disclaimed property, or 

(b) is under a liability in respect of 

the disclaimed property that is not 

discharged by the disclaimer, 

make an order under this section in 

respect of the property. 

(2) An order under this section is an 

order for the vesting of the disclaimed 

property in, or its delivery to-

(a) a person entitled to it (or a 

trustee for such a person), or 

(b) a person subject to such a 

liability as is mentioned in 

subsection (l)(b) (or a trustee for 

such a person). 

{3) An order under subsection (2)(b) 

may only be made where it appears to 

the court that it would be just to do so 

for the purpose of compensating the 

person subject to the liability in respect 

of the disclaimer. 

(4) An order under this section may be 

made on such terms as the court thinks 

fit. 

(5) On a vesting order being made 

under this section, the property 

comprised in it vests in the person 

named in that behalf in the order 

without conveyance, assignment or 

transfer. 
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1018 Protection of persons holding 
under a lease 

(1) The court must not make an order 

under section 1017 vesting property of 

a leasehold nature in a person claiming 

under the company as underlessee or 

mortgagee except on terms making 

that person-

(a) subject to the same liabilities and 

obligations as those to which the 

company was subject under the 

lease, or 

(b) if the court thinks fit, subject to 

the same liabilities and obligations 

as if the lease had been assigned to 

him. 

(2) Where the order relates to only part 

of the property comprised in the lease, 

subsection (1) applies as if the lease 

had comprised only the property 

comprised in the vesting order. 

(3) A person claiming under the 

company as underlessee or mortgagee 

who declines to accept a vesting order 

on such terms is excluded from all 

interest in the property, 

(4) If there is no person claiming under 

the company who is willing to accept 

an order on such terms, the court has 

power to vest the company's estate and 

interest in the property in any person 

who is liable (whether personally or in 

a representative character, and 

whether alone or jointly with the 

company) to perform the lessee's 

covenants in the lease. 
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discharged from all estates, 
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s. 1019 Land subject to rentcharge 

1019 Land subject to rentcharge 

Where in consequence of the disclaimer 

land that is subject to a rentcharge vests 

in any person, neither he nor his 

successors in title are subject to any 

personal liability in respect of sums 

becoming due under the rentcharge, 

except sums becoming due after he, or 

some person claiming under or through 

him, has taken possession or control of 

the land or has entered into occupation 

of it. 
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makes it clear that B's liability as canier or bailee is unaffected by the provisions 
of the Act. 30~ 

3. LIABILITY TO TRESPASSERS 

(a) Introduction 

12-61 Trespassers A trespasser is a person who has neither right nor permission to enter 
on premises, who .. goes on the land without invitation of any sort and whose pres
ence is either unknown to the proprietor or. if known. is practically objected to". 30-

1 

1t must. of course, be remembered that not every trespasser is a miscreant. 

'"The term trespasser is a comprchensi ve word: it covers the wicked and the innocent: the 
burglar, the arrogant invader of another's land. the walker blithely unaware that he is step
ping where he bas no right to walk. or the wandering child-all may be dubbed as 
trespassers. "JI).! 

A trespasser is not a ·•visitor•· as defined in the Occupiers· Liability Act l957. 3115 

Hence that Act does not govern an occupier·s liability to trespassers: instead. this 
subject is largely dealt with by the Occupiers' Liability Act 1984. together with a 
modest admixture of the common Jaw. 

12-62 Brief history of the law before the Occupiers' Liability Act 1984306 At one 
time. an occupier was liable to a trespasser if he injured him intentionally or reck
lessly,3<17 but not for mere negligence. The reason was a combination of the idea that 
wrongdoers should act at their own risk-ex turpi causa non 01itur actio-and a 
disinclination to subject a landowner to duties that might ··seriously impede the 
conduct of bis lawful activities.'' 108 Thus in Addie & Sons (Collieries) Ltd v 
Dumbreck 300 defenders were held not liable when a trespassing child was killed by 
machinery carelessly started without checking to see whether anyone was playing 
on it.3 io Though it had its supporters. 3I1 the non-liability rule could be harsh. 3t2 

J<U A point made clearly in Cmd.9305 (1954). para.56. 
~,, Addie & Sons (Collieries) Ltd\' D11mbreck [19:J9J A.C. 358. 371 (Lord Dunedin). 
JO.I Brilislt Railways 80<1rd 1· Herri11gton 11972) A.C. 877 at 904. per Lord Morris: see e.g. Phillips (A 

Minor) vSoi.11'1 Easrem Educmio11 & Library Board ['.:!0151 NJQB 91 (,mall boy climbing into school 
grounds to retrieve ball I, 

'°" cf. Scotland. where s.2( I) of the Occupiers· Liability (Scotland) Act 1960 protects visitors and 
trespasser alike. the claimant's st:itus mere.ly going 10 affect what a reasonable occupier is expected 
to do to keep him safe. See Titchener,· Britis/1 Rai/1m_,·s Bnard [1983) I W.L.R. 1427. A similar ap
proach is taken by some Ausiralian jurisdictions: e.g. ss. 14A-l-m of the Victorian Wrongs Act 1958. 
as amended in I 983. 

Joo For statements of the earlier law in fuller detail. see the fourteenth edition of this work. paras I 048· 
1059; P. North, Occupier's Llabili1_, .. (Butierwrnths. IY7 l ). Ch. I I: see also A.L. Goodhart ... An Infant 
Trespasser on Railway Lines" ( 1963) 79 L.Q.R. 586 and ( 1964) 80 L.Q.R. 559: P. Aliyah ( I 965 I 81 
L.Q.R. 186; J. Fleming ( 1966) 82 L.Q.R. 25. 

3"7 Such as by seuing man-traps: To\l'/lsend v Wathen I 1808) 9 Ea.~1. 277. Ireland has a neat solution here: 
see the Occupiers' Liability Act 1995 s.4( !J (Eire). limiting liability to trespassers tu cases of deliber
ate hann or reckless disregard. 

"" Commissioner for Railwavs ,, Quinlan [ 19641 A.C. !054. i086 (Lord Radclil:t'e). 
30'> [1929] A.C. 358: Adams,. Naylor (194411 K.B. 750: 119461 A.C. 543: Grand Trunk Ry Q(Cmuu:IQ 

v Bamett (1911 J A.C. 361. 
JIil See particularly Lord Hailsham at [ 1929) A.C. 358. 365. 
Jl1 SeeJ.A. Weir. Casebook on Ton 2nd edn (London: Sweet & Maxwell. 1970). pp.68 and 99. 

[888] 
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especially to children, 313 and was increasingly sidestepped by a number of more or 
Jess artificial devices. 314 As a result. in 1972 the House of Lords in Brirish Rai/lrays 
Board,. Herri11gto11m discarded the old rule and the fictions that had circumvented 
it,-110 and held that a trespasser (here a trespassing child injured on a li,·e rail) was. 
after all, owed a limited duty of care. Unfortunately. ho\\·e,·er. the preci e leYel of 
the duty of care owed under Herri11gron. and how it differed from the common duty 
of care. remained obscure. There were attempts to mark it off by suggesting that a 
defendant could not be liable without actual knowledge that trespassers were likely 
to be on his land, or that. exceptionally. his assets (or lack of them) should be in 
account in assessing what was expected of him.m But these were later discounte
nanced,31~ and in their absence, one was left with little more than a Delphic descrip
tion of the duty as being one of .. ordinary humaniry·•_:,tY 

The Occupiers' Liability Act 1984 The Act was passed following a recom- 12-63 
mendation of the Law Commission 320 that the duty adumbrated in the decision in 
Herrington 311 be largely put in statutory fom1. Hence s. I 11) of the Act provides that 
it replaces the common law rules concerning liability for personal injury to trespass
ers and other entrants outside the protection of the 1957 Act. Because it uses the 
same terms of application as the 1957 Act (referring in s.1(1 )(a) to dangers due to 
"the state of the premises or to things done or omined to be done on them .. ) it fol
lows that its ambit is the same: hence. like the 1957 Act it appears that it applies 
only to cases where injury can truly be said to be due to the '"state of the 
premises•·,m and only to .. occupancy duties··_m Thus in Re,·i/1 ,. Ne1rberr:/!~ it was 

111 M. Millner, Negligence in Modem Law. tBuner,\onhs. 1967) pp.53 and 54: Fleming :i l.Lnr ofT,m.< 
I 0th edn. (Thomson Reuters Australia. 20 I 2 ). para.:!:!. I 60: F. Odgers. ··Ton-Invitee,. Licensees 
and Trespassers'" [1955] C.L.J. I: l'idea11 ,. Briti.rh Trw1sporr Co111111issio11 (1963] 2 Q.B. 650. 663 
(per Lord Denning MR). 

m cf. the occupiers· liability legislation of Alberta. which pro\'ides for a duty of care to child. but not 
adult. trespassers: R.S.A. 0-3. ss.12-13. 

w For example. ··allurement'·. whereby a child attracted by some alluring. feature was treated as 
impliedly im·ited (e.g. Cooke,. Midla11d G1 l\esrem Ry (1909) A.C. 229J: the doctrine that 
acquiescence in repeated trespass could be equiparated with an implied licence I e.g. loll'ery ,. \\alker 
J 19 I I] A.C. 10): and later the confining of the trespasser exception to pure ··occupancy duties .. leg. 
Videw1 ,. BTC (1963) 2 Q.8. 650. 664-668 tLord Denning \JR)). In Phillips IA Mi11orJ 1· South 
Eastem Ed11cario11 & library Board (20151 NIQB 91 Deeny J at (18] expres~ed the strong view that 
these common law devices had essentially disappeared since the enactment of the 1984 Act (or in 
that case iL~ Northern Ireland equi,•aleml. 

~•1 [1972) A.C. 877. The case was followed enthusiastically in the Commonwealth: e.g. \ei11m 1· Kerr
Addiso11 Mi11es ltd ( 1975151 D.L.R. (3d) 533 (Canada): Sourhem Pon/a11d Cemem ,. Cooper l 19741 
A.C. 623 (Australia). There were similar developments in a number of US states: e.g. Soule 1· Mas
sacl1use11.r Electric Co. 378 Mass. 177: 390 N.E.1d 7 I 6 ( I 979). 

l 16 The "implied licence·· cases were excoriated as legal fiction by Lords Reid ([ l 972] A.C. 877 at 894. 
899). Wilberforce (at 914), Pearson (at 928). and Diplock (at 932-933). ··Allurements .. were similarly 
treated by Lord Wilberforce (at 914). The distinction between ··activity duties .. and ··occupancy du
ties•· was rejected by Lords Reid (at 895). Morris (at 910). Pearson tat 9291 and Diplock (at 942). 

rn For the former suggestion. see [19721 A.C. 877 at 941. per Lord Diplock: for the latter. see [ 1971] 
A.C. 877 at 942. per Lord Diplock: at 899. per Lord Reid: and at 920. per Lord Wilberforce. 

3 R Sec Somhem Porrla11d Cemem Lid,. Cooper [ 1974] A.C. 623. e~p. at 644. per Lord Reid. 
-'19 The words were Lord Pearson·s: [ 1972] A.C. 877. 922-923. Cf. Lord Morris. who (at 909) referred 

to "common humaniry". 
-'-'O Law Com. No. 75. Uabilityfor Damage 01· /11j11ry ta Trespassers aud Related Q11esrio11s of Occupi

ers· liabilin· (1976). 
lll [ J 972] A.C: 877, 
m See Hatcher v ASW Ltd [20!0] EWCA Civ 1325 (child injured climbing on abandoned Cardiff 
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held irrelevant to a case where an occupier shot a trespasser who was trying to 
bW'gle him. It should be noted, however. that unlike the 1957 Act its effect is specifi
cally limited to personal injury claims.m Claims for property damage are outside 
its ambit and are dealt with below. 316 

(b) The duty of care under the 1984 Act 

U-64 Trespassers owed ''such care as is reasonable" The main provision of the Oc
cupiers' Liability Act 1984 is s. I ( 4 ). by which an occupier owes the trespasser 327 a 
duty to take "such care as is reasonable in all the circumstances of the case to see 
that the trespasser does not suffer injury on the premises" by reason of any danger 
on them, provided three conditions are met. These are: (a) that the occupier knows 
of, or has reasonable grounds to believe, the existence of the danger on his land 3::8; 

(b) that he knows, or has reasonable grounds to believe. that the trespasser is in the 
vicinity of the danger. or is likely to come into it3"9; and (c) that "the risk is one 
against which, in all the circumstances of the case, he may reasonably be expected 
to offer some protection" .. BO In respect of (a) and (b) above, it should be noted that 
the threshold which must be crossed by the claimant is high. It is not enough to 
show that, had the defendant been reasonably vigilant, he would have known of the 
possible presence of the trespasser and his proxintity to the danger: instead, it must 
be shown that he had actual knowledge of facts that would have led a reasonable 
person to the requisite conclusions. 331 

12-65 The limits of the duty of care under the 1984 Act Assuming the necessary 
degree of knowledge in the occupier, the Act seems to envisage a two-stage inquiry: 
(i) was the risk one against which the occupier --may reasonably be expected to of-

steelworks: held. no liability. sinl'e no danger due to state of premises): similarly .Bucker, ,. Sraf 
fordshire CC. unreported 13 April 2015 QBD I ordinary school skylight): see too Phillips (A Minor! 
v South Easrem Education & library Board [20] 5] NIQB 91 I well-maintained fence round school 
grounds). 

111 Tomli11so11 1· Co11gleton BC [2003] UKHL 47: [200-1] 1 A.C. 46 at [26]-[27]. per Lord Hoffmann. 
followed by the Court of Appeal in Keo,rn v Cm·e11try NHS Trust [1006] EWCA Civ 39: [2006] 1 
W.L.R.953. 

324 [1996] Q.B. 567 at 574 onwards. per Neill LJ Cf. Hackshmr ,, Sha\\' ( 198-l) 59 A.L.J.R. 156. 
JlS Sees. l (I) (persons "suffering injury''). 
m See para.12-77. 
m The Act in addition protects others apart from trespassers. notably those using private rights of way: 

see para.12-79, Bul we concentrate on trespassers here. 
ns s.1(3)(a). 
m s. I (3)(b). Note that an occupier may have grounds to believe that a Lrespasser wlll be on his land al 

some times but not others. See Do11oghue I' Folke.sto11e Properries Lid [2003) EWCA Civ 231: [20031 
Q,B, I 008 (no liability to drinker who chose to cool off by taking an illicit midnight swim from a 
pier and was injured thereby. Even if defendants might have expected trespassers du1ing ordinary 
hours, there was no reason for them to em~sage their presence iu the middle of the night/. Similarly 
trespass may be foreseeable in some. but not other. parts of the defendant's property: Higgs,. Fosrer 
(tlaAvaioll Coaches) [2004] EWCA Civ 843 (trespassing policeman injured fossicking in recondite 
part of coach-yard: no liability). 

3~0 s.1(3)(c). 
"' so held in s,rn/r, ,, Puri [1996] P.l.Q.R. P442. 1requisi1c Knowledge 11ot shown ill 1he case or a 

mischievous but agile small boy climbing onto roof and falling through skylight). See too Whire 1• 

St Alba11s CC, T/1e Tunes, 12 Marth 1990; Hatcher,·ASW Ltd ['.'.010) EWCACiv 1325 (child injured 
climbing on abandoned Cardiff sled works notwithstanding pr~scnce of formidable anti-trespasser 
defences: held. no liability, since presence not reasonably foreseeable). 
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fer some protection"? (s. l (3)(c)); and (ii) if so. did he take "'such care as is reason
able in all the circumstances"? {s.1(4)). Since s.1(4) presumably takes account of 
the fact that any reasonable occupier is more solicitous for lawful visitors than for 
trespassers, s.1(3)(c) must have some different function: namely. to make it clear 
that some classes of trespasser can never complain of the state of the premise~, 
however negligent the occupier. But who are these excepted classes? 

It is submitted that this matter is ·best approached from the point of view of the 12-66 
injured trespasser. The essential question should be: "would this claimant be 
unreasonable ifhe were to complain of the state of the premises?" In some outra-
geous cases, the answer is clearly yes. An obvious example is the burglar tripping 
on a missing stair and then suing the householder for his injuries.K Similarly. it is 
submitted, with any adult who knowingly. and \V:ithout reasonable excuse of any 
kind, goes where he is not meant to be (for example the tramp who. on his way to 
the garden shed where he intends to sleep. breaks his leg on an uneven path). Such 
a person cah have no reasonable expectation that the premises will be kept safe for 
him. 1n By contrast, a child who goes on another's land for an innocent purpose 3>4 

would seem to be reasonable in expecting some care to be taken for his safety: and 
the same, itis suggested. goes for an adult who trespasses where he neither knows 
nor ought to knmvhe is doing so,335 and possibiy for an adult who trespasses know-
ingly, but does so as a result of some emergency.336 Of course whether in such 
circumstances the occupier will be in breach of such a duty is another question. and 
to this we now tum. 

( c) Standard of care owed to trespassers 

The standard of care Assuming the trespasser is owed a duty of care, the-Act is 
vague on the standard of care that he is owed ("reasonable in all the 
circumstances" 337). Perhaps all one can say with confidence is that, since there is 
no indication in the Act that the standard is other than objective, the suggestions in 
Herrington v BRB338 that the resources of the individual defendant ought to be in 
account, have been clearly rejected. 339 In deciding whether the precautions taken by 
the defendant were reasonable in all the circumstances,>~0 it is suggested that two 

.m As the Law Commission intended: Law Com. No.75, s.28. Quaere whether ex turpi rnusa would 
also bar the claimant? Revil/ v Newberry [1996] Q.B. 567 at576 suggests-perhaps surprisingl)
that the answer is No. But cf. J. Spencer, '"Ask for it, get it and sue for it"" [1977] C.L.J. 242, 243. 

m This seems consistent with cases such m; Keown v Co\'emry NHS Trust (:!006]EWCA Civ 39: (2006] 
1 W.L.R. 953 (not reasonable to expect protection for child who climbed on fire escape and fell off). 
and the similar Baldacchino 1• West Wittering fatale Pfc [2008] EWHC 3386 tQBJ (not reasonable 
to expect precautions against swimmer diving □ff navigation beacon), 

w What about a child who goes to steal? The Law Commission (Law Com. No.75, para.32) suggest 
that at least sometimes he ought to be protected: sed quaere. 

m Trespass being a tort of strict liability. Cf. Veinot 1-· Ken-Addison Mines Ltd (1975) 51 D.L.R. (3d) 
533, where under the rule in Herrington the Supreme Court of Canada allowed an unwitting adult 
trespasser 10 recover. 

;is e.g. the victim of an attempted robbery who runs into nearby office premises in order to escape his 
assailant: cf. Public Tra11sportCommissioir 1• Perry (1975-6) 137 C.L.R 107 (rail passenger who falls 
onto line as a result of a fit not a trespasser: but even if she was, still owed a dmy of care). 

"' Sec s.1(4). 
'" [1972] A.C. 877 at 899,920 and 942. 
,,. As the Law Commission v.ished: above,_s.29. 
J-lO See.Occupiers' Liability Act 1984 s.1(5), making it dear that at Jeil.1t in some cases reasonable warn

ing of the danger may do. 

[891] 
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circumstances are particularly relevant. The first is the seriousness of the danger. 
An occupier must presumably take more steps to keep a trespasser out of or away 
from high-tension cable 341 than from something not obviously ham1ful such as a pile 
of stones.3-l1 The second circumstance is the type of trespasser who is likely to come. 
The cases make it abundantly clear that an occupier must take greater care for the 
safety of child trespassers than adults. There is no theoretical objection to a claim 
by an adult trespasser. but in practice it is much less likely to succeed. principally 
because an occupier will usually show sufficient diligence in keeping an adult away 
from the danger if he puts up notices saying "Danger. keep out ... m Thus in Ratcliff 
v McConnell 344 the Court of Appeal denied recovery to a 16-year-old youth who. 
while trespassing in a college swimming-pool, dived in. hit the bottom and suf
fered brain damage. Stuart-Smith LJ stated that it would nonnally suffice for oc
cupiers in such a case to make it clear that the claimant was not meant to be there,'~ 5 

and denied that there should be any duty to warn adults of dangers that would be 
obvious to a reasonable persoo. 346 Similarly in Tomli11so11 ,. Co11gleto11 sc-1-11 the 
House of Lords denied that a local authority had acted unreasonably in failing to 
fence off a potentially dangerous lake in case adults swam in it and suffered injury. 
On the other band, if the occupier can reasonably anticipate the presence of children. 
he is likely to be expected to take more active steps. such as keeping up bis 
fences 34

~; if the danger is great and he is unable or unwilling to erect a fence. then 
he may well have to set a watchman to warn children off. 349 

12-68 The cases discussed so far raise a fairly simple issue: "did the occupier take 
reasonable steps to warn the trespasser off or keep him out?" Unfortunately, cases 
can arise where the issue is nothing like as simple. For instance, what happens 
where, despite reasonable eITorts to keep trespassers out. trespassers enter and the 
occupier knows or ought to know of this? He could safeguard them from danger if 
he curtailed his activities to abate the risk, but he does not do so, and a trespasser 
is injured. ls the occupier liable to the trespasser for failing to abate the danger from 
which he made reasonable efforts to fence him out? 350 lt is suggested that an oc
cupier could be liable in such a case, and that whether or not he is so liable must 
depend on how severe the danger is. and how inconvenient it would be for the oc
cupier to abate it. It is a question of degree. A demolition contractor should be li
able rf, without checking first, he knocks a house down on the head of a squatter 
whose presence he should have foreseen, despite his efforts to keep squatters out; 
but railway operators should not be expected to run all their trains at walking-pace 

"' cf. S0111/rem Portland Ce111e111 Ltd,, Cooper (J974J A.C. 623. 
3
-' cf. l..atl,am v R Johnson & Nephew Ltd [1913] l K.B. 398. 

-'--' See Ratel/ff,. McC01111e/l [ 1999] I W.L.R. 670. below. 
J44 r1999J I W.L.R.670. 
-'-'5 [ 1999] l W.L.R. 670 at 681. 
.1-1~ [I 999] l W.L.R. 670 at 680-681. 
3,1 [20031 UKHL47: [20041 J A.C. 46. 
3·'" e.g. Scarr,, Associated British Pons Lrd unreported 12 November 2000 (glue-sniffing youth injured 

while riding perched 011 n1ilway uuck: CA ~\lgg:cst a duty to fence unde1 1984 A<.:l, although they 
dismiss claim on basis ofvokntt non fit injuria under s.1(6)). 

J-1• As in Pannell 1· PM McG11i1111ess & Co Ltd [I 9721 2 Q.B. 599 (decided at common law l. 
·'"'' cf. Vmek 1· LTE ( 1984) 134 N.L.J. 522. Cf. Ai(/Jrey 1• f>rrll"i11ce of Nell' Bn111,mick ( 1977) 70 D.l..R. 

(3d) 751; Phillips,, Ca11adia11 Narional Ry ( 1976) 61 D.L.R. (3d) 253: Publh' Transport Co111111is
~io11 /NSWJ "Perry ( 1977) 14 A.L.R 273. 
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just because they know, in general terms, that trespassers sometimes get on to the 
tracks even when fences are well maintained. 351 

Obvious dangers As under the 1957 Act.J.l2 an occupieris highly unlikely to be 12-69 
considered negligent for failing to prevent, or warn of the dangers of, obYi6usly 
dangerous activities which adult trespassers choose to engage in on his land. Thus 
in tile important case of Tomli11so11 1· Congleton BC:'5·1 occupiers were exonerated 
when a claimant chose, in disregard of ··no swimming" notices. to dive into an 
ornamental lake and broke his neck as a result. Although children may well be more 
generously treated in this regard, it is submitted that to some extent the occupier 
may be able to expect accompanied children to.be protected by a certain degree of 
supervision from parents and others. 354 

Measures to keep out trespassers Problems have arisen in the past where the 12· 70 
trespasser is injured, not by the land, but by the steps taken by the occupier to keep 
him off it. In a series of old cases the law drew a distinction between ""deterrent 
dangers" and "retributive dangers". The occupier could, with impunity, set around 
his property dangers such as broken glass on the top ofwalls,3 55 spikes/ 56 dogs,357 

etc. provided these were obvious from the outside and set there solely to deter 
trespassers from entry. However, he was not allowed to set within his property hid-
den dangers such as spring-guns 358 to punish the trespasser having entered. This 
counted as deliberate injury and was always outside the cqmmon-law immunity. In 
C1mm1ings v Grainger359 the Court of Appeal approved the old cases On deterrent 
dangers, with particular reference to fierce dogs-although they did suggest that it 
would be an unreasonable deterrent to keep a guard dog in circumstances prohibited 
by the Guard Dogs Act 1975. 301) With respect, the Conrt of Appeal was right to ap-
prove the cases on deterrent dangers. An occupier can hardly be the more liable for 
injury caused by his efforts to keep trespassers out now that he sometimes owes a 
positive duty to try to keep them out-whereas it used to be entirely in his discre-
tion whether he bothered to do so or not . 

.is1 cf., though, Umek vLTE (1984) 134 N.L.J. 522 (London Transport oughrto have warned train driv. 
ers about employees cros~ing track contrary to repeated orders). 

'" Seepara.12-3!. 
·'13 [2003] UKHL47; [2004] l A.C. 46. See too Geary v Werherspoo11 Pie [2011] EWHC 1506 (QBJ; 

[2011] N.P.C. 60 (patron of bar, after a few drinks,-choosing to slide down banisters and falling off, 
with disastrous resulLs); Buckett I' Staffordshin: CC. unreported !3 April 20!5 QBD (no expecta
tion of protection against dangers of falling through school skylight while trespassing on school root). 

'" cf. Phipfm l' Rodwuer Corp [1955] I Q.B. 450. decided under the 1957 Act; see para.12-35. 
'" Dea11e ,, Clnwo11 (1817) 7 Taunt. 489 at 521. 
•,,; Jordi111• Cn;mp (1841) 8 M. & W. 782. 
-'" Broc-k v Cope!alld (1794) I Esp. 203; Sardi v Blac-kbun, ( 1830) 4 C. & P. 297; though he may find 

himself Hable in some cases Under s.2 of the Animals Act 1971. The Guard Dogs Act 1975 may al.so 
affect the position now: see C11111111illgs 1• Grainger [19771 Q.B. 397. 

'5' Bird 1• Holbrook (1828) 4 Bing. 628,. The Offences ugainM the Person Act 1861 s.31, make.sit n. 
legal to set man-traps or spring-gun& except in, aod for the protection or. a dwelling-house. In ll/Ofl 
1· Wilkes (1820) 3 B. &A. 304. a person injured when trespassing on land where he knew there were 
spring-guns set was held not emitled to recover as he had voluntarily run the ri5k. Sed quaere. 

"" {1977] Q.B, 397, 
'·'" This Act probibi1s on pain of a fine the use of a guard dog unless it is eitber chained up, or under 

the supervision of a handler. Ir does not extend to farms or dwellings: s."7. 
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12-71 Examples of liability Occupiers have surprisingly rarely been held in breach of 
duty under the 1984 Act. But they were held to have been negligent where a youth 
got onto railway land and was injured riding a freight train. 301 At common law, as 
well as Herrington ,. British Railll'ays Board>61 itself (which it seems would be 
decided the same way today). they had been held liable where occupiers dumped 
quarry spoil around the base of a pole carrying a high-ten ion electric cable. until 
the cable came within easy reach of the top of the heap. so that a boy of 13 touched 
it and was severely injured 363 : where demolition contractors remo\'ed the hoard
ings surrounding the site. lit a fire. and-although they knew children tended to 
wander on to the site-left it unattended. \\·hereupon a bo~ of fi.\·e entered the site 
and fell into it364: where a local authority failed to mend a defective fence surround
ing a decrepit wall. although it knew lhat children regularly played on the site 365 ; 

and where a Jocal authority failed to block up the doors and windows of aa empty 
house which it had acquired for demolition. so that a child of four wandered in and 
fell out of an upstairs window,>66 In Canada, an occupier who put a pole across his 
private road. which led on from a public road. was held liable to a trespasser who 
drove down the private road by mistake and collided with the pole: the occupier 
knew the public used to stray down his road. and could have averted the danger by 
painting the pole to make it visible. 367 In Ireland. the occupier of an electricity 
substation was held liable ro a boy of 11 who was electrocuted when he climbed 
over a perimeter fence made temporarily climbable during rebuilding. 36" 

12-72 Examples of non-liability On the other hand. occupiers have been held not 
negligent under the l 984 Act where a 15-year-old climbed an eight-foot fence into 
an electricity substation to steal metal and was badly burnt 369: where a nine-year
old scaled a seven-foot fence. climbed onto the roof of a disused factory and fell 
through a sJ..."YligW70; where a ten-year-old chose to walk along a wall barring a 30-
foot drop and fell off371; where a student dived into an unsupervised college 
swimming-pool out of hours and became tetraplegic 37\ where trespassers insisted 
on swimming in obviously dangerous waters despite "no-swimming" noticesm: and 
where a resident of a housing estate left a defined path to take a shon-cut and fell 
into an underpass.m At common law a court refused to hold a local authority li
able to a child who was injured when. playing on a rubbish-tip. he set fire to an 

361 Scon ,. Associmed British Pons Ltd unrepo"ed 22 November :woo. CA. However !he claim failed 
on 1he basis of volenti non fit injuria. 

362 [1972] A.C. 877. Contrast. !hough, Dm•les ,, British Rai/11·ays Board I 1984) 134 N.L.J. 888. where 
a claim similar to Herrington failed where !he claimant was 12. 

363 Southem Pon/and Ceme/11 Ltd,, Cooper [19HJ A.C. 623. 
.w Pa,111et1 ,. PM McGuinness & Co Ltd [197212 Q.B. 599. 
36~ Mell•i1111 Frm1k/i11s I Builders) lrd (1973) 71 L.G.R. 142. CA. 
-'66 H(lrris ,, Birkenhead Co1p [ 19761 I W.L.R. 279 CA. 
361 Vefrwt ,. Kerr-Addison Mines Lid (1975) 51 D.L.R. (3d) 533 (Sup. Ct.). 
·"'" MrNamara "Elecrricity Supply Board [ 1975] LR. l. 
369 Ward,. Norweb Pie unreported 30 October !991 CA. See too Plurr ,. Li1•erpoo/ Cirv Ccmnci/ 

unreported I May 1997 CA (no liability where fenced-off derelict house collapsed onto youth who 
wriggled under or over fence). 

310 Swain ,, Puri [ 1996) P.I.Q.R. P442. 
XJI Prict.: ,. City o/ No11111slw111 u1uc:paned 1 July l 998 CA. 
"" Ratcliffv McConnell [ 1999] I W.L.R. 670. 
m Tomlinson ,. Co11g/eto11 BC (2003] UKHL 47: [2004] I A.C. ~6: Rhiud ,. Ast/Jury Winer Park ltd 

[2004] EWCA Civ 756; [20041 N.P.C. 95. 
.m Maloney,, Torfae11 CBC (20051 EWCA Civ 1762; (2006] P.I.Q.R. P21. 
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empty aerosol: superhuman efforts were not to be expected to child-proof the tip.315 

In an Irish case, a claim failed where the claimant. turned out of a hotel bar at 2am. 
knowingly wandered round the unlit back of the hotel. fell and injured himself.' 76

: 

and in Canada a cemetery owner was held not liable to a person who. wanting to 
visit a grave and finding the gates locked against him, tried to climb over the fence. 
which gave way beneath him.377 

(d) Defences 

Exclusion of the duty owed under the Occupiers' Liability Act 1984 Unlike 12-73 
the Occupiers' Liability Act 1957?n the Occupiers' Liability Act 1984 is silent on 
whether the duty it creates can be excluded by notice or otherwise. Logically. there 
is some ground for arguing that it cannot. This is because the basis of the oc-
cupier's right to exclude his duty to lawful entrants is said to be implied licence.m; 
the visitor knows that he is permitted on the land only on condition that be holds 
the occupier hannless from liability. and once he has taken advantage of.the pennis-
sion he is bound by the condition on which it \Vas given. Such reasoning is inap-
plicable to the trespasser, who has no pe1mission from the occupier. conditional or 
otherwise, to be there at all. There are, moreover, additional arguments from legal 
policy that at least some duties created by statute should not be subject to contrary 
agreement,380 and also that the duty owed to a trespasser should be regarded as a 
bare minimum from which no derogation ought to be pennitted.: 181 

On the other hand, if the duty under the 1984 Act cannot be excluded, the 12-74 
anomalous position arises that a trespasser is better protected than a lawful visitor. 
since it is clear that the "common duty of care" owed to the latter can (subject 
always to the restrictions in the Unfair Contract Terms Act 1977 and the Consumer 
Rights Act 2015) be excluded. 382 Moreover, despite the superficial attractiveness of 
the "implied licence" argument, it is submitted that there js no clear legal reason 
why an occupier should not be able to say, "Do not come on my land: but if you 
do come on it, while I in no way condone what you have done, I insist that you do 
so at your own risk". 383 On balance, it is submitted that the marginally better view 

115 Penny v Northampto,1 BC (1974) 72 L.G.R, 733. 
JJn O'Keefe v lrislz Motor hms Ltd [1978] I l.R. 85. 
m Yelic 1• Town ofGim/i [1987] I W.W.R. 537. 
:mi s.2(1); see para.12-45. 
>W See pam.12-46. 
,~n e.g. employen;' statutory health and safety duties: Baddeley v Gram·ille /Earl) (1887) 19 Q.B.D. 423. 
JBI cf. Salmond & Heusron mi Torts, 21st edn (London: Sweet & Maxwell, 1996). p.282: M.A. Jones, 

"'The Occupiers• Liability Act 1984'' (1984) 47 M.L.R. 713, 723-725. A further argument is that the 
Law Commission inserted a clause (d.2(4)) into its draft Bill allowing exclusion of the duty, but that 
Parliament-doubtless designedly-omitted that clause when pas,ing the Act. Cf. the po;ition in 
Ireland, where the Occupiers' Liability Act 1995, s.5(3). invalidates any clause which would reduce 
the occupier's duty to anyone. whether trespasser or mherwise. below the bare minimum owed to 
trespassers. 

i" cf. the Law Commission's point (Law Com. No.75, s.66): .. It would in our view be extraordinary 
if, to avoid a notice belng brought into operation against her, a person in the position of[the plaintiff 
in Ashdown v \Villio111., [1957] l Q.B. 409] were able to argue thnt she was a trespasser rather than 
a lawful entrant." 

'"' By way of analogy, assume P lends D his bicycle on condition that ifD makes off with it he has to 
pay£200. IfD did make off with the machine, surely Pcould recover ,the £200 without being forced 
to argue that he had condoned the theft? And cf. Arth11r \' Anker [1997] Q.B. 564 (right to 
wheeldamp trespassing car may be given by suitably-worded notice. though this is now possibly 

[895] 
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is that the duty under the 1984 Act can be excluded by notice. In any case the same 
result can be reached another way. A duty of care under the 1984 Act is owed only 
if the occupier can "reasonably be expected .. to offer protection against the risk 
concerned to that claimant. And it is submitted that. where an occupier displays 
adequate-'~J notices warning that he accepts no liability. it will be Yery hard for a 
trespasser who enters having read such a notice (or-in circumstances where he ought 
to have read it) to argue that the occupier can "reasonably be expected·· to owe him 
any duty at all. 

12•75 Assuming that the duty to a trespasser can be excluded. is such exclusion subject 
to the rules in the Unfair Contract Terms Act 1977 and the Consumer Rights Act 
2015 that a business cannot exclude its liability for negligence causing personal 
injury? Oddly enough, the answer seems to be no. This is because --negligence·· in 
both these Acts is specifically limited to negligence at common law and under the 
Occupiers· Liability Act 1957 385; and. of course. liability under the 1984 Act arises 
neither at common law nor under the 1957 Act.:'80 On the other band. it seems that 
where the trespasser is a non-business visitor, any exclusion must be fair (i.e. not 
such as, j n breach of the duty of good faith. to cause an untoward imbalance in the 
parties' rights). 387 

12-76 Volenti non fit injuria and the 1984 Act By s.1 (6) of the Occupiers' Liability 
Act 1984, the defence of volenti non fit injuria is preserved. in respect of risks "will
ingly accepted" by the entrant. 388 This defence has been applied to both children and 
adult trespassers who have deliberately run clear and obvious risks. for example, 
by diving into a shallow swimming-pool after hom·s,3~9 or hitching illicit rides on 
slow-moving railway wagons. 390 

12-77 Damage to property of trespasser Presumably under the common law rule in 
Herrington v British Railways Board 391 occupiers owed trespassers at least a 
vestigial duty to safeguard their property. The Law Commission. and doubtless the 
Occupiers' Liability Act 1984, incended to abolish this liability, leaving trespass
ers protected only in respect of personal injury. 391 Unfortw1ately this does not seem 
to have been done. Section 1(1) of the l 984Act makes it clear that the Act replaces 
the common law only •'in respect of [trespassers] suffering injury"'; "'injury'" being 
later defined as personal injury. 393 It seems to follow that the common law remains 

ovenakea by s.54 of the Protection of Freedoms Act 2012). 
-'"' Quaere whether a notice would be adequate with regard to a child who could not read7 Presumably 

not: but in the case of a very young child. perhaps the occupier would have a defence analogous to 
the rule in Phipps 1• Rochesrer Corp [ 19551 1 Q.B. 450: see para.12-35. 

J85 See.s.l(l) of the 1977 Act and s.65(4) ofthe20l5 Act. 
-'86 It is also ironic that liability under Hen·ington "British Rai/lt'a_l's Board [1972) A.C. 877. heing li

ability at common law, 1rns covered by s.2(1) of the Unfair Contract Tem1sAct. Such are the pitfalls 
of statutory drafting! 

-'87 This is because ~.62 of the 2015 Act applies generally to any clause or notice affecting any liability 
of a trader to a consumer, as defined in s.2 of that Act. 

3•~ A paraJlel provision to s.2(5) of the 1957 Act: see para.11-42. 
,s9 See Ratcli}fv McC011nel/ [19991 I W.L.R. 670. especially at 683. 
390 Seo// I' Associated British Pons Lid unreported 22 NoYember 2000, CA. 
391 [1972] A.C. 877. 
.we Law Com. No.75, para.30. 
3'13 See s. l (9). Section 1 (8) might seem to preclude actions by u-espassers for property damage: "when 

a person owes a duty hy virtue of this section. he does nor by reason of any breach of the duty. incur 
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with respect to damage to trespassers' property, and the occupier remains potentially 
liable for damage to a trespasser's clothes. car, etc. Nonnally this is unlikely to be 
very important. The notion of a duty of •·ordinary humanity'· 394 to property is a 
bizarre one, and there were few if any cases of owners recovering for damage to 
property under Herri11gto11.395 But cases where there might be liability are 
imaginable. Might a farmer not owe a duty-albeit a low one-in respect of cattle 
straying on his land? Or'might a dock company not owe a duty of care to a Yessel 
in respect of hidden hazards of a given wharf, despite the fact that the ship had, 
through oversight, technically trespassed by docking at the wrong \Vharf?>96 The 
prospect of common law claims in respect of trespassers' property cannot be writ
ten off entirely. 

4. LJABILITY TO OTHER NON-VISITORS ON THE DEFfu'\'.DA'.'i"r' S PRE.\HSES 

Section 1 of the Occupiers' Liability Act 1984 applies not simply to trespassers, 12-78 
but to anyone who is on the occupier's land but is not his visitor. As well as unlaw-
ful interlopers, a number of persons lawfully on land may fall into this category: 
for example, those using private (but not public~97) rights of way, and those avail-
ing themselves of the provisions of the National Parks and Access to the 
Countryside Act 1949 and the Countryside and Rights of Way Act 2000. 

Private rights of way In Holden v White398 it was held that a milkman exercis- 12-79 
ing a private right of way while delivering milk to a house some distance away was 
not a visitor under the 1957 Act as regards the owner of the land he was traversing. 
In 1982 this was fatal to his claim: but today it seems clear that he would be held 
to have been owed a duty of care under the 1984 Act,' 99 as confirmed by the deci-
sion in Vodden v Gayton,400 holding that a visitor injured while using a right of way 
over a badly-rutted track could sue the owner of the underlying subsoil..\111 \Vhat 
level of duty a non-visitor of this kind will be owed, of course, is another matter; 
for while he is not a wrongdoer like a trespasser. the occupier has not necessarily 

any liability in respect of any loss of or damage to property.'' But it does not. since the duty under 
Herrington in respect of property damage arises at common law, and not by reason of any breach 
of the I 984 Act. 

,., Lord Pearson's formulation of the duty under Herri»gron: see (1972] A.C. 877, 922-923. 
-"1 In Tutton 1• AD Walter Ltd [1986] Q.B. 61 the judge thought, ~uc did not decide, that there might be 

Herrington liability to a trespas~ing swarm of bee,, See J. Spencer. "A Duty of Common Human
ity to Bees" [1986] C.LJ. 15. 

3% An analogous case was HMS Gfrma11 [1923] P. 215. where a vessel failed to recover against a 
harbour authority when she struck an unmarked wreck. on the grounds that she was using that part 
of the harbour at a prohibited time. But that case was decided before Herrington and the 1984 Act 
and-it is submitted-might well be differently decided today, 

m Because of s.1(7). 
3" [1982] Q.B. 679. 
•"9 Note, however, a possible lacuna. The 1984 Act does not give a cause of action for damage to 

property. Hence it seems that if a deliveryman's van was eviscerated by a pothole in a private right 
of way, he would have no cause of action at all, unless a court wa, prepared to sa;' he was owed a 
duty at common law as a non-visitor analogous to that in Haringro11 ,. Brirish Railways Board [1972] 
A.C. 877. 

-!00 [2001] P.l.Q.R. P4. 
"'ll Note, however, that the result in Vadde11 ,. Gayron is problematic, since there the track was alw a 

highway, in respectofwhich there is no liability because ofs.1(7) of the 1984 Act. Curiously, counsel 
for the defendant disclaimed reliance on the section. 

[897] 
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consented to his presence on his land, and presumably any duty owed by him should 
reflect this fact. 

12-80 National parks and access to the cou.ntryside•112 Visitors availing themselves of 
rights of access to open land under the provisions of the National Parks and Ac
cess to the Countryside Act 1949 and the Countryside and Rights of Way Act 
20()()-1°3 are not visitors of the occupier.-1u-1 They are therefore subject to the provi
sions of the Occupiers· Liability Act 1984. In the case of the 2000 Act,-1°5 however, 
the duty owed to them is modified in a number of respects. First, no duty at all is 
owed in respect of natural features of the landscape. of anything growing on it, 406 

or of any river, stream, ditch or pond401 forming part of it.~0$ Hence there is no duty 
to warn foolish visitors not to swim or pick poisonous benies. However, the exemp
tion is relatively narrow. The duty remains in respect of ( say) derelict agricultural 
equipment left on land which may trip up and injure the unwruy walker. It should 
be noted, moreover, that this exemption is entirely lost in respect of acts done with 
intent to cause injury or recklessly as to whether injury is caused.409 Secondly, there 
is no duty in respect of walls, fences or gates. except when gates or stiles a.re be
ing properly used. 41° Thus a child injured when climbing on a decrepit dry stone 
wall would have no claim.411 On the other hand, there is a (potentially onerous) duty 
to maintain, say, stiles so that they do not collapse under the pressure of hordes of 
ramblers. Thirdly, regard is to be had in fixing any duty to (a) the fact that the exist
ence of that right ought not to place an undue burden ( whether financial or 
otherwise) on the occupier, and (b) the importance of maintaining the character of 
the countryside, including features of historic, traditional or archaeological inter
est, and (c) any code of conduct issued by the Countryside Agency. 

12-81 Three further minor points are worth making. First, although the new ss.1 (6AJ-
(6C) of the 1984 Act refer to duties owed ''by virtue of this section". it is to be hoped 
that they will be constmed as exonerating the landowner from any liability at com
mon law as well. Secondly, the 2000 Act says nothing about those using existing 
public rights of way, who under the previous law were owed no duty whatever. 
Presumably this rule remains, particularly since s.12( I) of the 2000 Act states that 
it does not increase the occupier's liability under any other enactment or rule of law 
in respect of the state of the land or of things done or omitted to be done on it. And 
lastly, presumably the occupier's dUty to those exercising the "right to roam" can
not be excluded by any contract or notice. 

.iu See generally P. Kenny, .. ls new right to roam final strawT [2001] Conv. 296. 
-1m The latter provisions apply to events after 19 September 1004. 
.. .., Occupiers' Liability Act 1957 s.1(4). as amended by the Countryside and Rights of Way Act 2000. 
.. o~ Though not, apparently. in the case of the 1949 Act. 
406 Including plants or trees deliberately cuJtivated: Occupiers' Liability Act I 984 s.l (6B ). 
'"'7 Including a pond or cut deliberately created: Occupiers' Liability Act 1984 s. lf6A)(al. 
-WS See the l 984 Act ss. I (6A)(a). insened by s.13 of the :woo Act. 
-1w Occupiers' Liability Act 1984 s.1 (6C). 
+io See the l984Acts.1(6A)(b). insened by s.13 of the 1000Acr . 
.. 11 Though presumably a child injured playing in a tumbledown barn would be owed a duty: a build

ing can hardly be categorised as a mere "wall". 
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Lord Justice Sullivan : 

Intrnduction 

I. The principal issue in this appeal against the order dated 7lh February 2011 of 
Lindblom J dismissing the Appellant's claim for judicial review is whether those 
responsible for making decisions under the Planning Acts (the Respondent, local 
planning authorities and the Planning Inspectorate) are entitled to have regard to the 
Government's proposal to abolish regional strategies, now embodied in clause 89 of 
the Localism Bill, as a material consideration for the purposes of section 70(2) of the 
Town and Country Planning Act 1990 ("the 1990 Act") and section 38(6) of the 
Planning and Compulsory Purchase Act 2004 ("the 2004 Act"). The Appellant 
contends that prior to Royal Assent being given to the necessary legislation, the 
proposal to abolish regional strategies is not capable of being a material consideration 
for the purpose of determining planning applications and appeals. 

The statutory framework 

The development plan 

2. Before turning to the facts, it is helpful to set out the statutory framework. The 
starting point is Part 5 of the Local Democracy, Economic Development and 
Construction Act 2009 ("the 2009 Act") which came into effect on I st April 20 l 0, and 
which deals with "Regional Strategy". Section 70(1) provides that "There is to be a 
regional strategy for each region other than London." The regional strategy for each 
region must set out policies in relation to both "sustainable economic growth" and 
"the development and use of land" in the region: subsection 70(2). 

3. Section 38(3) of the 2004 Act, as amended by the 2009 Act, provides that for the 
purposes of any area in England other than Greater London the development plan is: 

"(a) the regional strategy for the region in which the area is 
situated, and 

(b) the development plan documents (taken as a whole) which 
have been adopted or approved in relation lo that area." 

Development control 

4. Section 70(2) of the 1990 Act requires local planning authorities when determining 
planning applications to "have regard to the provisions of the development plan, so far 
as material to the application, and to any other material considerations." Section 
70(2) also applies to the determination of appeals by the Planning Inspectorate and the 
Respondent: see Section 79(4). 

5. Section 70(2) of the 1990 Act must be read together with Section 38(6) of the 2004 
Act, which provides that: 

"If regard is to be had to the development plan for the purpose 
of any determination to be made under the planning Acts the 
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determination must be made in accordance with the plan unless 
material considerations indicate otherwise." 

"Plan led" development control 

6. The combined effect of sections 70(2) of the 1990 Act and what is now 38(6) of the 
2004 Act was explained by the House of Lords in City of Edinburgh Council v 
Secretary of State for Scotland [1997] I WLR 1447 (section 18A of the Town and 
Country Planning (Scotland) Act 1972 was the counterpart of section 54A of the 1990 
Act, the predecessor of section 38(6) of the 2004 Act). The relevant extracts from the 
speeches of Lord Hope and Lord Clyde are set out in paragraph 28 of Lindblom J's 
judgment. In summary, section 38(6) creates a presumption in favour of the 
development plan. Two passages explain bow that presumption is to be applied in 
practice: 

"It requires to be emphasised, however, that the matter is 
nevertheless still one of judgment, and that this judgment is to 
be exercised by the decision-taker. The development plan does 
not, even with the benefit of section [38(6)] have absolute 
authority. The planning authority is not obliged, to adopt Lord 
Guest's words in Simpson v Edinburgh Comoration, 1960 S.C. 
313, 318, "slavishly to adhere to" it. It is at liberty to depart 
from the development plan if material considerations indicate 
otherwise. No doubt the enhanced status of the development 
plan will ensure that in most cases decisions about the control 
of development will be taken in accordance with what it bas 
laid down. But some of its provisions may become outdated as 
national policies change, or circumstances may have occurred 
which show that they are no longer relevant. In such a case the 
decision where the balance lies between its provisions on the 
one hand and other material considerations on the other which 
favour the development, or which may provide more up-to-date 
guidance as to the tests which must be satisfied will continue, 
as before, to be a matter for the planning authority." 

(Lord Hope at p. 1450 B-D) 

"By virtue of section (38(6)] if the application accords with the 
development plan and there are no material considerations 
indicating that it should be refused, permission should be 
granted. If the application does not accord with the 
development plan it will be refused unless there are material 
considerations indicating that it should be granted. One 
example of such a case may be where a particular policy in the 
plan can be seen to be outdated and superseded by more recent 
guidance. Thus the priority given to the development plan is 
not a mere mechanical preference for it. There remains a 
valuable element of flexibility. If there are material 
considerations indicating that it should not be followed then a 
decision contrary to its provisions can properly be given." 
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(Lord Clyde at p. 1458 E-F) 

Local development documents preparation 

7. The role of the regional strategies in the preparation of the second tier of the 
development plan - the development plan documents - is somewhat more 
prescriptive. Section 19(2) of the 2004 Act lists in paragraphs (a)-(j) the matters to 
which the local planning authority must have regard when preparing a development 
plan document or any other local development document. Those matters include the 
regional strategy for the relevant region and the regional strategy for any adjoining 
region (paras. (b) and (d)). Section 24(1) provides that, outside Greater London "The 
local development documents must be in general conformity with ... the regional 
strategy ... ". 

The Facts 

8. The facts are set out in some detail in the judgment of Lindblom J [2011 J EWHC 97 
(Admin), and a brief summary will suffice for present purposes. In a letter dated 27th 

May 2010 addressed to all local planning authorities in England, the Respondent said: 

"ABOLITION OF REGIONAL STRATEGIES 

I am writing to you today to highlight our commitment in the 
coalition agreements where we very clearly set out our 
intention to rapidly abolish Regional Strategies and return 
decision making powers on housing and planning to local 
councils. Consequently, decisions on housing supply (including 
the provision of travellers' sites) will rest with Local Planning 
Authorities without the framework of regional numbers and 
plans. 

I will make a formal announcement on this matter soon. 
However, I expect Local Planning Authorities and the Planning 
Inspectorate to have regard to this letter as a material planning 
consideration in any decisions they are currently taking." 

9. On the 611
' July 2010 the Respondent made a Statement to Parliament in which he said 

that he was revoking the regional strategies under section 79(6) of the 2009 Act. In 
judicial review proceedings before Sales J the Appellant challenged the lawfulness of 
that revocation on two grounds: 

(i) that the power of revocation under Section 79(6) could not lawfully be used 
to abolish the entire regional strategy tier of the development plan; and 

(ii) that there had been no consideration as to whether this change in the 
development plan was likely to have significant environmental effects, in 
breach of Directive 2001/42/EC ("the SEA Directive"), as transposed into 
domestic law by the Environmental Assessment of Plans and Programmes 
Regulations 2004 ("the SEA Regulations"). 
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I 0. In a judgment handed down on I oth November 20 IO Sales J upheld the Appellant's 
challenge on both grounds: [2010] EWHC 2866 (Admin). The Respondent did not 
appeal against the judgment of Sales J, but he immediately issued a statement in 
Parliament. The full text of that statement is set out in paragraph 17 of Lindblom J's 
judgment. The statement referred to a letter, also dated 10th November 2010, from the 
Department for Communities and Local Government's Chief Planner, which was 
addressed to the Chief Planning Officers of all local planning authorities and to the 
Planning Inspectorate. That letter said: 

"ABOLITION OF REGIONAL STRATEGIES 

I am writing to you today following the judgment in the case 
brought by Cala Homes in the High Court, which considered 
that the powers set out in section 79(6) of the Local 
Democracy, Economic Development and Construction Act 
2009 could not be used to revoke all Regional Strategies in 
their entirety." 

The effect of this decision is to re-establish Regional Strategies 
as part of the development plan. However the Secretary of 
State wrote to Local Planning Authorities and to the Planning 
Inspectorate on 27 May 20 IO informing them of the 
Government's intention to abolish Regional Strategics in the 
Localism Bill and that he expected them to have regard to this 
as a material consideration in planning decisions. 

I am attaching the proposed clause of the Localism Bill that 
will enact that commitment. The Bill is expected to begin its 
passage through Parliament before Christmas, and will return 
decision-making powers in housing and planning to local 
authorities. Local Planning Authorities and the Plannin~ 
Inspectorate should still have regard to the letter of the 27t 
May 2010 in any decisions they arc currently 
taking .............. " 

At that stage there was no Bill. The proposed clause in the draft Bill attached to 
the Chief Planner's letter was as follows: 

"l Abolition of regional strategies 

(I) Part 5 of the Local Democracy, Economic Development and 
Construction Act 2009 (regional strategy) is repealed. 

(2) The regional strategies under Part 5 of the Act are revoked." 

11. The Claim Form in these proceedings was issued on the 19th November 2010. The 
Appellant sought a declaration that it "is unlawful for the Respondent (and for local 
planning authorities and the Planning Inspectorate) to have regard to the 
Government's stated intention to enact primary legislation in the future to abolish the 
regional strategies in England as a material consideration in making determinations 
under the Planning Acts." The Appellant also sought a quashing order in respect of 



Page 117 of 326

the Respondent's statement and the Chief Planner's letter, both dated 10th November 
2010, and the Respondent's letter dated 27th May 2010, or a declaration that their 
contents were unlawful. 

12. At the hearing before Lindblom Jon 17th and )8
th January 2011 there were three 

grounds of challenge: 

(i) that the Government's intention to abolish regional strategies was 
incapable in law of being a material consideration within the meaning of 
section 70(2) of the l 990 Act; 

(ii) that the issuing of the statement and letter on 10th November 20 IO was 
irrational; and 

(iii) that there had been a failure to comply with the requirements relating 
to Strategic Environmental Assessment in the SEA Directive and the SEA 
Regulations. 

Lindblom J rejected all three grounds. There is no appeal against his decision to 
reject grounds (ii) and (iii). 

13. The Localism Bill had its first reading in the House of Commons on 13th December 
2010. On 10th March 2011 it concluded the Committee stage, and we were told that 
the Report stage was programmed to start on l 7th May 2011. On 5th April 2011 the 
Parliamentary Under-Secretary of State at the Department for Communities and Local 
Government said in a statement to Parliament that the Government had decided to 
carry out a strategic environmental assessment of the regional strategies. He said that 
the assessment was being carried out on a voluntary basis, and explained: 

"W c intend to compile an environmental report for each region 
and to consult on it in line with the process laid down in the 
Environmental Assessment of Plans and Programmes 
Regulations 2004. Local authorities and others should find this 
helpful in identifying issues relevant to their areas and policies 
or initiatives in the Regional Strategies which are no longer in 
effect, and it should also help them decide how to proceed with 
preparing or reviewing their own plans. 

This process of environmental assessment will be carried out 
during the passage of the Bill through Parliament. Subject to 
Royal Assent, the revocation of each individual Regional 
Strategy will be commenced after the assessment process has 
been completed." 

14. As amended in Public Bill Committee, clause 89 of the Localism Bill now provides: 

"Abolition of regional strategies 

(l) The following provisions are repealed-
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(a) sections 82(1) and 83 of the Local Democracy, Economic 
Development and Construction Act 2009 ( effect of regional 
strategies), and 

(b) the remaining provisions of Part 5 of that Act (regional 
strategy). 

(2) Subsection (l)(b) does not apply to -

(a) section 85(1) (consequential provision) of that Act, 

(b) Schedule 5 to that Act (regional strategy: amendments) (but 
see Part 14 of Schedule 24 to this Act), or 

(c) Part 4 of Schedule 7 to that Act (regional strategy: repeals). 

(3) The regional strategies under Part 5 of that Act are 
revoked." 

Schedule 8 contains a large number of consequential amendments. The provisions of 
section 89 are to come into force on such day as the Secretary of State may by order 
appoint: Clause 206(2). 

Discussion 

15. It is common ground that sections 70(2) of the 1990 Act and 38(6) of the 2004 Act 
confer a discretion, and that the planning decision-maker (the Respondent, the 
Planning Inspectorate or the local planning authority) must exercise that discretion so 
as to promote, and not so as to thwart or run counter to, the policy and objects of the 
legislation conferring the discretion: see Padfield and Others v Minister of Agriculture 
Fisheries and Food and Others [1968] AC 997, per Lord Reid at page 1030 B-D. 

16. At the heart of the Appellant's case is the submission that the Government's intention 
to abolish the regional strategies is not, as a matter of law, capable of being a material 
consideration for the purposes of sections 70(2) and 38(6) because taking into account 
an intention to abolish regional strategies would subvert or thwart the legislative 
purpose set out in section 70( l) of the 2009 Act that "there is to be a regional strategy 
for each region .... ". Mr. Village QC submitted that Lindblom J had not addressed 
this issue and had not answered the question: "How does taking into account the 
Respondent's aspiration to abolish regional strategics promote the object and purpose 
of the legislation that there should be regional strategies?" 

17. The Padfield principle was applied by the Court of Appeal in R v Braintree District 
Council exp. Halls (2000) 32 HLR 770. Laws LJ said at page 779: 

"The rule is not that the exercise of the power is only to be 
condemned if it is incapable of promoting the Act's policy, 
rather the question always is: what was the decision-maker's 
purpose in the instant case and was it calculated to promote the 
policy of the Act?" 
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18. Mr. Village submitted that in this case the answer to the two-part question posed by 
Laws LJ was clear: 

(a) the Respondent's purpose was to abolish regional strategies; and 

(b) that purpose was not calculated to promote (indeed it was directly contrary 
to) the policy of the 2009 Act that regional strategies should exist as part of 
the development plan. 

19. If the policy and objects of the legislation were defined solely by reference to section 
70(1) of the 2009 Act, then having regard to the proposed abolition of that which 
section 70(1) requires there to be in every region would be contrary to the policy and 
objects of the legislation. However, Mr. Mould QC submitted that the policy and 
objects of the legislation are not defined solely by reference to section 70(1) of the 
2009 Act, and that all of the enactments which comprise the legislative scheme -
section 70(1) of the 2009 Act, sub sections 38(3) and (6) of the 2004 Act, and section 
70(2) of the 1990 Act - must be considered for the purpose of ascertaining the 
relevant statutory policy and objects. The proposition that there is to be a regional 
strategy for each region takes one only so far. In order to understand the role of that 
regional strategy in development control decisions one needs to appreciate that: 

(a) the regional strategy is to be the upper-tier of the development plan; 

(b) the decision-maker must have regard not only to the development plan but 
also to other material considerations when determining planning applications 
or appeals; and 

(c) the decision-maker may grant or refuse planning permission contrary to the 
development plan if material considerations indicate that it should not be 
followed. 

20. The issue between the parties is a very narrow one: what are the relevant legislative 
policy and objects? Mr. Village does not dispute the general proposition that a 
prospective change to planning policy is capable of being a material consideration for 
the purposes of sections 70(2) of the 1990 Act and 38( 6) of the 2004 Act. The weight 
to be given to any prospective change in planning policy will be a matter for the 
decision-maker's planning judgment in each particular case. lo principle, the means 
by which it is proposed to effect a change in policy, by new legislation, by 
amendment under existing legislation, or by administrative action such as the 
publication of a new Planning Policy Statement (PPS), goes to the weight, not the 
materiality, of the prospective change. If the change is to be effected by legislation, 
will Parliamentary approval be obtained, and if so in what form and within what 
timescale? Subject to the Appellant's Padfield point, a change in policy that is 
proposed to be effected by legislation is not an immaterial consideration on the day 
before Royal Assent, and a material consideration on the day that Royal Assent is 
granted. The stage reached in the legislative process goes to the weight, not the 
materiality of the proposed change. 

21. Rather than considering the relevance for development control purposes of possible 
future changes to planning policy purely in the abstract, it is important to focus on the 
kind of policies that are in issue in this case. Regional strategies are typically 
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22. 

23. 

24. 

concerned with the long-term. The South East Plan 2009 sets regional housing 
requirements for a twenty year period: from 2006 to 2026. To meet those 
requirements, large-scale residential developments will typically be programmed for 
implementation over a lengthy period, perhaps l 0-15 years. If the decision-maker 
considers that there are valid site specific or "local" objections to the grant of 
planning permission, eg. landscape impact or loss of agricultural land, but these 
objections are said by the applicant for permission to be outweighed by the need to 
meet the long-term regional housing requirements in the development plan, the 
decision-maker would, subject to the Appellant's Padfield point, surely be entitled to 
have regard to the prospect that the sole policy justification for pennitting the 
development may well have ceased to exist long before the development has been 
completed, and perhaps before it has even been commenced, when deciding whether 
planning permission should be granted now for such a large-scale and long-term 
commitment to meet future needs. 

I accept Mr. Mould's submission that in order to ascertain the policy and objects of 
the legislation conferring the discretion under section 70(2) of the 1990 Act it is 
necessary to look beyond the requirement in section 70(1) of the 2009 Act that there 
"is to be a regional strategy for each region." The regional strategy is the first tier of 
the development plan; the development plan documents for each area within the 
region are the second tier. The 2004 Act requires each local planning authority to 
prepare and maintain "a scheme to be known as their local development scheme", and 
that scheme must specify "the local development documents which arc to be 
development plan documents": section 15(1) and (2) (aa). These local development 
documents must "set out the authority's policies (however expressed) relating to the 
development and use of land in their area": section 16(3). 

In respect of any area in England outside Greater London the legislative scheme 
requires there to be both a regional strategy for the region within which the area is 
situated and the development plan documents for the area. Together they comprise 
the development plan for that area. If the legislative scheme provided that planning 
applications were to be determined in accordance with the development plan, then 
having any regard to the prospect that the development plan might be abolished would 
be contrary to the policy and objects of the legislation, but the City of Edinburgh case 
(para.6) above makes it clear that that is not the combined effect of sections 70(2) of 
the 1990 Act and 38(6) of the 2004 Act. The decision-maker must consider not only 
the development plan, but also other material considerations. Those considerations 
may include the fact that the policies in the development plan have become outdated, 
or are no longer relevant because of a change of circumstances; and those 
considerations may indicate that the decision should not be in accord with the 
development plan. 

This "valuable element of flexibility" (see Lord Clyde's speech in the City of 
Edinburgh case cited in para. 6 above), given to the local planning authority when 
determining planning applications, is to be contrasted with the lack of flexibility when 
the authority is preparing its development plan documents. It must have regard to the 
relevant regional strategy (among other specified matters), and whether or not it is 
precluded from having regard to other matters which arc not listed in paragraphs (a)
G) of section 19(2) of the 2004 Act, the end-product, the local development 
documents, "must be in general conformity" with the regional strategy: sec section 
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24(1) of the 2004 Act. Development plan documents must be submitted for 
independent examination by a person (in practice a Planning Inspector) appointed by 
the Respondent, and one of the purposes of that examination is to detennine whether 
the development plan document satisfies the requirement of general conformity in 
section 24(1). It would be unlawful for a local planning authority preparing, or a 
Planning Inspector examining, development plan documents to have regard to the 
proposal to abolish regional strategies. For so long as the regional strategies continue 
to exist, any development plan documents must be in general conformity with the 
relevant regional strategy. 

25. For these reasons, I do not accept the Appellant's submission that the Government's 
proposal to abolish the regional strategies is incapable, as a matter of law, ofbcing a 
material consideration for the purposes of sections 70(2) of the 1990 Act and 38(6) of 
the 2004 Act. The prospect of a change in planning policy is capable of being a 
material consideration, and taking account of this particular prospective change would 
not be contrary to the Padfield principle because the policy and objects of the 
legislative scheme construed as a whole require those responsible for determining 
planning applications and appeals to look beyond the development plan, and to have 
regard to other material considerations. Contrary to Mr. Village's submission, 
Lindblom J did deal with this issue - what are the policy and objects of the 
legislation? - in paragraph 47 of his judgment. The Respondent's avowed purpose in 
promoting clause 89 of the Localism Bill is to abolish regional strategies, but the 
answer to the two-part question posed by Laws LJ in Halls is that: 

(a) the purpose of the Chief Planning Officer's letter dated 10th November 
2010 was to draw local planning authorities' attention to the proposed 
abolition as, potentially, a material consideration; and 

(b) that purpose was calculated to promote the policy and objects of the 
legislation, that local planning authorities should have regard not merely to the 
development plan, but also to other material considerations. 

26. If the Chief Planning Officer's letter had advised local planning authorities to ignore 
the policies in the regional strategies, or to treat them as no longer forming pan of the 
development plan, or to determine planning applications otherwise than in accordance 
with them because the Government proposed to abolish them, or if it had told 
decision-makers what weight they should give to the Government's proposal, then 
such advice would have been unlawful. Laker Airways Ltd. v Department of Trade 
[ 1977] 1 QB 643, is an example of policy guidance which was unlawful because it 
was contrary to the statutory objectives laid down for the Civil Aviation Authority by 
section 3 of the Civil Aviation Act 1971: see per Lord Denning at p. 704 A-F. As 
Lindblom J explained in paragraphs 58-62 of his judgment, it is necessary to look at 
what the Chief Planner's letter actually said. It expressly stated that the effect of the 
decision of Sales J was "to re-establish regional strategies as part of the development 
plan", and said that decision-makers should have regard to the proposed abolition of 
regional strategies as a material consideration in planning decisions. No doubt the 
letter could have said more, but it must be remembered that the letter was addressed to 
the Chief Planner's fellow professionals: the Planning Inspectorate and the Chief 
Planning Officers of the Local Planning Authorities in England. The Chief Planner 
did not need to remind those to whom he sent the letter that re-establishing regional 
strategies as part of the development plan meant that planning applications had to be 
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detennined in accordance with the regional strategies unless material considerations 
indicated otherwise. 

27. The advice that decision-makers "should still have regard to the letter of 27th May 
20 IO in any decisions they are currently making" might well have been misleading if 
it had been addressed to a less expert audience. Mr. Mould accepted that in the great 
majority of cases, the letter dated 271h May 2010 will be of no relevance whatsoever 
because regional policy will not be in issue at all, or will at best be of marginal 
significance. The Planning Inspectors and Chief Planning Officers who received the 
letter would have been well aware of this, and would have sensibly interpreted the 
letter as referring only to those decisions in which, in their judgment, regional policy 
was a significant issue. The letter says nothing about the weight to be given to the 
proposed abolition of regional strategies. Given the very early stage that the proposal 
has reached in the legislative process, and the fact that revocation of any individual 
regional strategy will be subject to the SEA process, many Planning Inspectors and 
Chief Planning Officers may well consider that they should give little, if any, weight 
to the proposed abolition of regional strategies in the decisions that they are currently 
taking. That position will change if the proposal progresses, or fails to progress, 
through the legislative and environmental assessment process, but those responsible 
for taking planning decisions are familiar with the general proposition that the weight 
to be given to emerging policy is contingent on its progress towards finality: see para. 
52 of the judgment of Lindblom J. In summary, the Chief Planner's letter dated 10th 

November 2010 might have been better and more fully expressed, but what it did say 
was not unlawful. 

28. However, the written submissions of Stevenage Borough Council which was given 
leave to intervene have identified one respect in which the reference in the letter to 
"any decisions" was potentially confusing. Stevenage is preparing its development 
plan documents. Those documents include a Core Strategy which has been submitted 
for independent examination. The Planning Inspectors' report is awaited. There has 
been correspondence between Stevenage and the Planning Inspectorate as to the effe.ct 
of the purported "abolition" of regional strategies in July 20 l 0, and their 
"reinstatement" in November 20 IO following the decision of Sales J. The detail of 
that correspondence is not relevant for present purposes, but the fact that there was an 
exchange of correspondence demonstrates the need to make it clear that the reference 
in the letter to "any decisions" is a reference to development control decisions; it is 
not a reference to decisions by local planning authorities and the Planning 
Inspectorate in the preparation and examination of development plan documents: see 
para. 24 (above). 

29. I have referred to the tenns of the Chief Planner's letter rather than the Respondent's 
Statement to Parliament on 101h November 2010. It is unnecessary to consider the 
Statement because it refers, and does not add anything of substance, to the Chief 
Planner's letter. More important, it would not be appropriate to examine the 
statement in any detail because to do so would run the risk of the Court overstepping 
the line between the mere receipt of evidence of the proceedings of Parliament and the 
"questioning" of those proceedings: see the discussion of the ambit of Parliamentary 
privilege in Office of Government Commerce v Information Commissioner (2008] 
EWHC 774 (Admin), per Stanley Burnton J (as he then was) at paragraphs 30-50. A 
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quashing order in respect of the Respondent's Statement to Parliament would have 
been out of the question. 

30. Mr. Village submitted that if the proposed abolition of regional strategics was legally 
capable of being a material consideration, planning decision-makers would be free to 
give a regional strategy no weight at all, and thus to subvert the statutory scheme by 
effectively "sidelining" the development plan. In my judgment, that concern is 
overstated. Although the weight to be given to any particular material consideration 
is a matter for the decision-maker, the decision-maker must not "lapse into 
Wednesbury irrationality", see Tesco Stores Ltd. v Secretary of State for the 
Environment [1995) I WLR 759, per Lord Hoffmann at page 780 F-G; sec also Lord 
Keith at page 764 H. 

31. In most cases the constraint of Wednesbury rationality will be a very light rein 
because the Courts normally give a very wide latitude to planners' judgments as to the 
weight to be given to planning considerations. However, it is proposed that this 
particular change of policy will be effected by legislation, so the proposal is subject to 
two legal obstacles: 

(a) Parliamentary approval; and 

(b) the SEA process. 

32. Although the point was not raised on behalf of the Appellant, I asked the parties for 
their submissions as to whether it might be irrational for any decision-maker to give 
any significant weight at this stage to the proposed abolition of regional strategies 
because to do so would require the decision-maker to prejudge: 

(a) Parliament's acceptance of the proposal; and 

(b) the outcome of the SEA process. 

It would be inappropriate for any decision-maker to consider in any detail what 
Parliament's response to the Government's proposal might be, because to do so might 
involve them in questioning the proceedings of Parliament: see the Office of 
Government Commerce case (para 29 above). Moreover, even if clause 89 is enacted 
in its present form, it could not lawfully be assumed that revocation of any individual 
regional strategy is bound to occur regardless of the outcome of the process of 
environmental assessment, because to make such an assumption would be contrary to 
the requirement of the SEA Directive and the SEA Regulations: that a decision to 
revoke may not be made until the process has been completed. 

33. Mr. Village submitted that if the proposed abolition was a material consideration it 
would be irrational to give it any weight at this stage. However, Mr. Mould's 
submissions have persuaded me that where the issue is one of weight rather than 
materiality, "never say never" is the appropriate response to a submission that, as a 
matter of law, any decision-maker in any case would be bound to give no significant 
weight to a potentially material factor. Mr. Mould fairly acknowledged that even 
within the minority of cases in which the proposed abolition of regional strategies will 
be relevant, there may well be very few cases in which it would be appropriate at this 
stage of the Parliamentary and SEA process to give any significant weight to the 
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proposal. But the Chief Planner's letter is concerned with the whole of the period 
prior to the enactment of the Localism Bill (if it is enacted), and the position will 
change as it progresses, or fails to progress. Even now there might be finely balanced 
cases where the very slight prospect of a very substantial policy change might just tip 
the balance in favour of granting or refusing planning permission. Mr. Mould gave 
the hypothetical example of a large-scale residential proposal (which he referred to as 
a "new town", but the point would equally apply to a proposed extension of an 
existing settlement), which is proposed to be developed over the next 15-20 years, to 
which there are very strong site-specific objections, and where the sole justification 
for granting planning permission is the need to meet the requirement for residential 
development over the next 20 years in the regional strategy. In such a case it would 
not be irrational for the decision maker to give some weight to the prospect, however 
uncertain, that the regional policy justification for granting permission for such a 
long-term proposal may cease to exist within the short term. In such a case, to give 
even very little weight to the prospect of a change in policy might be to give that 
factor "significant" weight, significant in the sense that it might tip the balance in 
favour of refusing permission. This hypothetical example may well be an extreme 
case, but it does illustrate why it would not be safe for the Court to assume that at this 
stage there are no circumstances in which any decision-maker could rationally give 
some weight to the proposed abolition of regional strategies. In view of the 
uncertainty created by the legal obstacles referred to above (para. 3 l) any decision
maker who does think it appropriate to give some weight to the Government's 
proposal when determining an application or an appeal would be well-advised to give 
very clear and cogent reasons for reaching that conclusion, but that does not mean that 
there could be no case whatsoever in which any decision-maker might be able to give 
such reasons. 

Conclusion 

34. I would dismiss this appeal. 

Rimer LJ: 

35. I agree 

Rix LJ: 

36. I also agree 
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LORD REED (with whom Lord Brown, Lord Kerr and Lord Dyson agree) 

1. If you drive into Dundee from the west along the A90 (T), you will pass on 
your left a large industrial site. It was formerly occupied by NCR, one of Dundee's 
largest employers, but its factory complex closed some years ago and the site has 
lain derelict ever since. In 2009 Asda Stores Ltd and MacDonald Estates Group 
plc, the interveners in the present appeal, applied for planning permission to 
develop a superstore there. Dundee City Council, the respondents, concluded that a 
decision to grant planning permission would not be in accordance with the 
development plan, but was nevertheless justified by other material considerations. 
Their decision to grant the application is challenged in these proceedings by Tesco 
Stores Ltd, the appellants, on the basis that the respondents proceeded on a 
misunderstanding of one of the policies in the development plan: a 
misunderstanding which, it is argued, vitiated their assessment of whether a 
departure from the plan was justified. In particular, it is argued that the 
respondents misunderstood a requirement, in the policies concerned with out of 
centre retailing, that it must be established that no suitable site is available, in the 
first instance, within and thereafter on the edge of city, town or district centres. 

The legislation 

2. Section 37(2) of the Town and Country Planning (Scotland) Act 1997, as in 
force at the time of the relevant decision, provides: 

"In dealing with [an application for planning permission] the 
authority shall have regard to the provisions of the development 
plan, so far as material to the application, and to any other material 
considerations." 

Section 25 provides: 

"Where, in making any determination under the planning Acts, 
regard is to be had to the development plan, the determination is, 
unless material considerations indicate otherwise -

(a) to be made in accordance with that plan ... " 

Page2 
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The developmenl plan 

3. The development plan in the present case is an "old development plan" 
within the meaning of paragraph 1 of Schedule 1 to the 1997 Act. As such, it is 
defined by section 24 of the 1997 Act, as that section applied before the coming 
into force of section 2 of the Planning Etc. (Scotland) Act 2006, as including the 
approved structure plan and the adopted or approved local plan. The relevant 
structure plan in the present case is the Dundee and Angus Structure Plan, which 
became operative in 2002, at a time when the NCR plant remained in operation. 
As is explained in the introduction to the structure plan, its purpose is to provide a 
long term vision for the area and to set out the broad land use planning strategy 
guiding development and change. It includes a number of strategic planning 
policies. It sets the context for local plans, which translate the strategy into greater 
detail. Its preparation took account of national planning policy guidelines. 

4. The structure plan includes a chapter on town centres and retailing. The 
introduction explains that the relevant Government guidance is contained in 
National Planning Policy Guidance 8, Town Centres and Retailing (revised 1998). 
I note that that document (NPPG 8) was replaced in 2006 by Scottish Planning 
Policy: Town Centres and Retailing (SPP 8), which was in force at the time of the 
decision under challenge, and which was itself replaced in 2010 by Scottish 
Planning Policy (SPP). The relevant sections of all three documents are in 
generally similar terms. The structure plan continues, at para 5 .2: 

"A fundamental principle of NPPG 8 is that of the sequential 
approach to site selection for new retail developments . . . On this 
basis, town centres should be the first choice for such developments, 
followed by edge of centre sites and, only after this, out of centre 
sites which are currently or potentially accessible by different means 
of transport." 

I.n relation to out of centre developments, that approach is reflected in Town 
Centres and Retailing Policy 4: Out of Centre Retailing: 

"In keeping with the sequential approach to site selection for new 
retail developments, proposals for new or expanded out of centre 
retail developments in excess of I 000 sq m gross will only be 
acceptable where it can be established that: 

Page 3 
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• no suitable site is available, in the first instance, within 
and thereafter on the edge of city, town or district 
centres; 

• individually or cumulatively it would not prejudice the 
vitality and viability of existing city, town or district 
centres; 

• the proposal would address a deficiency in shopping 
provision which cannot be met within or on the edge of 
the above centres; 

• the site is readily accessible by modes of transport 
other than the car; 

• the proposal 1s consistent with other Structure Plan 
policies." 

5. The relevant local plan is the Dundee Local Plan, which came into 
operation in 2005, prior to the closure of the NCR plant. Like the structure plan, it 
notes that national planning policy guidance emphasises the need to protect and 
enhance the vitality and viability of town centres. It continues, at para 52.2: 

"As part of this approach planning authorities should adopt a 
sequential approach to new shopping developments with first 
preference being town centres, which in Dundee's case are the City 
centre and the District Centres." 

That approach is reflected in Policy 45: Location of New Retail Developments: 

"The City Centre and District Centres will be the locations of first 
choice for new or expanded retail developments not already 
identified in the Local Plan. Proposals for retail developments 
outwith these locations will only be acceptable where it can be 
established that: 

a) no suitable site is available, in the first instance, within and 
thereafter on the edge of the City Centre or District Centres; and 
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b) individually or cumulatively it would not prejudice the vitality 
and viability of the City Centre or District Centres; and 

c) the proposal would address a deficiency in shopping provision 
which cannot be met within or on the edge of these centres; and 

d) the site is readily accessible by modes of transport other than 
the car; and 

e) the proposal is consistent with other Local Plan policies." 

6. It is also relevant to note the guidance given in NPPG 8, as revised in 1998, 
to which the retailing sections of the structure plan and the local plan referred. 
Under the heading "Sequential Approach", the guidance stated: 

"12. Planning authorities and developers should adopt a sequential 
approach to selecting sites for new retail, commercial leisure 
developments and other key town centre uses . . . First preference 
should be for town centre sites, where sites or buildings suitable for 
conversion are available, followed by edge-of-centre sites, and only 
then by out-of-centre sites in locations that are, or can be made easily 
accessible by a choice of means of transport ... 

13. In support of town centres as the first choice, the Government 
recognises that the application of the sequential approach requires 
flexibility and realism from developers and retailers as well as 
planning authorities. In preparing their proposals developers and 
retailers should have regard to the format, design, scale of the 
development, and the amount of car parking in relation to the 
circumstances of the particular town centre. In addition they should 
also address the need to identify and assemble sites which can meet 
not only their requirements, but in a manner sympathetic to the town 
setting. As part of such an approach, they should consider the scope 
for accommodating the proposed development in a different built 
form, and where appropriate adjusting or sub-dividing large 
proposals, in order that their scale might offer a better fit with 
existing development in the town centre ... 

14. Planning authorities should also be responsive to the needs of 
retailers and other town centre businesses. In consultation with the 
private sector, they should assist in identifying sites in the town 
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centre which could be suitable and viable, for example, in terms of 
size and siting for the proposed use, and are likely to become 
available in a reasonable time ... 

15. Only if it can be demonstrated that all town centre options 
have been thoroughly addressed and a view taken on availability, 
should less central sites in out-of-centre locations be considered for 
key town centre uses. Where development proposals in such 
locations fall outwith the development plan framework, it is for 
developers to demonstrate that town centre and edge-of-centre 
options have been thoroughly assessed. Even where a developer, as 
part of a sequential approach, demonstrates an out-of-centre location 
to be the most appropriate, the impact on the vitality and viability of 
existing centres still has to be shown to be acceptable ... " 

The consideration of the application 

7. The interveners' application was for planning permission to develop a 
foodstore, cafe and petrol filling station, with associated car parking, landscaping 
and infrastructure, including access roads. The proposals also involved 
improvements to the junction with the A90 (T), the upgrading of a pedestrian 
underpass, the provision of footpaths and cycle ways, and improvements to 
adjacent roadways. A significant proportion of the former NCR site lay outside the 
application site. It was envisaged that vehicular access to this land could be 
achieved using one of the proposed access roads. 

8. In his report to the respondents, the Director of City Development advised 
that the application was contrary to certain aspects of the employment and retailing 
policies of the development plan. In relation to the employment policies, in 
particular, the proposal was contrary to policies which required the respondents to 
safeguard the NCR site for business use. The Director considered however that the 
application site was unlikely to be re-developed for business uses in the short term, 
and that its re-development as proposed would improve the development prospects 
of the remainder of the NCR site. In addition, the infrastructure improvements 
would provide improved access which would benefit all businesses in an adjacent 
industrial estate. 

9. In relation to the retailing policies, the Director considered the application 
in the light of the criteria in Retailing Policy 4 of the structure plan. In relation to 
the first criterion he stated: 
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"It must be demonstrated, in the first instance, that no suitable site is 
available for the development either within the city/district centres 
or, thereafter on the edge of these centres ... While noting that the 
Lochee District Centre lies within the primary catchment area for the 
proposal, [the retail statement submitted on behalf of the interveners] 
examines the potential site opportunities in and on the edge of that 
centre and also at the Hilltown and Perth Road District Centres. The 
applicants conclude that there are no sites or premises available in or 
on the edge of existing centres capable of accommodating the 
development under consideration. Taking account of the applicant's 
argument it is accepted that at present there is no suitable site 
available to accommodate the proposed development." 

In relation to the remaining criteria, the Director concluded that the proposed 
development was likely to have a detrimental effect on the vitality and viability of 
Lochee District Centre, and was therefore in conflict with the second criterion. The 
potential impact on Lochee could however be minimised by attaching conditions 
to any permission granted so as to restrict the size of the store, limit the type of 
goods for sale and prohibit the provision of concessionary units. The proposal was 
also considered to be in conflict with the third criterion: there was no deficiency in 
shopping provision which the proposal would address. The fourth criterion, 
concerned with accessibility by modes of transport other than the car, was 
considered to be met. Similar conclusions were reached in relation to the 
corresponding criteria in Policy 45 of the local plan. 

10. In view of the conflict with the employment and retailing policies, the 
Director considered that the proposal did not fully comply with the provisions of 
the development plan. He identified however two other material considerations of 
particular significance. First, the proposed development would bring economic 
benefits to the city. The closure of the NCR factory had been a major blow to the 
economy, but the re-development of the application site would create more jobs 
than had been lost when the factory finally closed. The creation of additional 
employment opportunities within the city was considered to be a strong material 
consideration. Secondly, the development would also provide a number of 
planning benefits. There would be improvements to the strategic road network 
which would assist in the free flow of traffic along the A90 (T). The development 
would also assist in the re-development of the whole of the former NCR site 
through the provision of enhanced road access and the clearance of buildings from 
the site. The access improvements would also assist in the development of an 
economic development area to the west. These benefits were considered to be 
another strong material consideration. 

11. The Director concluded that the proposal was not in accordance with the 
development plan, particularly with regard to the employment and retailing 
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policies. There were however other material considerations of sufficient weight to 
justify setting aside those policies and offering support for the development, 
subject to suitable conditions. He accordingly recommended that consent should 
be granted, subject to specified conditions. 

12. The application was considered by the respondents' entire council sitting as 
the respondents' Development Quality Committee. After hearing submissions on 
behalf of the interveners and also on behalf of the appellants, the respondents 
decided to follow the Director's recommendation. The reasons which they gave for 
their decision repeated the Director's conclusions: 

"It is concluded that the proposal does not undermine the core land 
use and environmental strategies of the development plan. The 
planning and economic benefits that would accrue from the proposed 
development would be important to the future development and 
viability of the city as a regional centre. These benefits are 
considered to be of a significant weight and sufficient to set aside the 
relevant provisions of the development plan." 

The present proceedings 

13. The submissions on behalf of the appellants focused primarily upon an 
alleged error of interpretation of the first criterion in Retailing Policy 4 of the 
structure plan, and of the equivalent criterion in Policy 45 of the local plan. If there 
was a dispute about the meaning of a development plan policy which the planning 
authority was bound to take into account, it was for the court to determine what the 
words were capable of meaning. If the planning authority attached a meaning to 
the words which they were not properly capable of bearing, then it made an error 
of law, and failed properly to understand the policy. In the present case, the 
Director had interpreted "suitable" as meaning "suitable for the development 
proposed by the applicant"; and the respondents had proceeded on the same basis. 
That was not however a tenable meaning. Properly interpreted, "suitable" meant 
"suitable for meeting identified deficiencies in retail provision in the area". Since 
no such deficiency had been identified, it followed on a proper interpretation of the 
plan that the first criterion did not require to be considered: it was inappropriate to 
undertake the sequential approach. The Director's report had however implied that 
the first criterion was satisfied, and that the proposal was to that extent in 
conformity with the sequential approach. The respondents had proceeded on that 
erroneous basis. They had thus failed to identify correctly the extent of the conflict 
between the proposal and the development plan. In consequence, their assessment 
of whether other material considerations justified a departure from the plan was 
inherently flawed. 
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14. The respondents had compounded their error, it was submitted, by treating 
the proposed development as definitive when assessing whether a "suitable" site 
was available. That approach permitted developers to drive a coach and horses 
through the sequential approach: they could render the policy nugatory by the 
simple expedient of putting forward proposals which were so large that they could 
only be accommodated outside town and district centres. In the present case, there 
was a site available in Lochee which was suitable for food retailing and which was 
sequentially preferable to the application site. The Lochee site had been considered 
as part of the assessment of the proposal, but had been found to be unsuitable 
because it could not accommodate the scale of development to which the 
interveners aspired. 

15. In response, counsel for the respondents submitted that it was for the 
planning authority to interpret the relevant policy, exercising its planning 
judgment. Counsel accepted that, if there was a dispute about the meaning of the 
words in a policy document, it was for the court to determine as a matter of law 
what the words were capable of meaning. The planning authority would only make 
an error of law if it attached a meaning to the words which they were not capable 
of bearing. In the present case, the relevant policies required all the specified 
criteria to be satisfied. The respondents had proceeded on the basis that the 
proposal failed to accord with the second and third criteria. In those circumstances, 
the respondents had correctly concluded that the proposal was contrary to the 
policies in question. How the proposal had been assessed against the first criterion 
was immaterial. 

16. So far as concerned the assessment of "suitable" sites, the interveners' retail 
statement reflected a degree of flexibility. There bad been a consideration of all 
sites of at least 2.5 ha, whereas the application site extended to 6.68 ha. The 
interveners had also examined sites which could accommodate only food retailing, 
whereas their application had been for both food and non-food retailing. The 
Lochee site extended to only 1.45 ha, and could accommodate a store of only half 
the size proposed. It also had inadequate car parking. The Director, and the 
respondents, had accepted that it was not a suitable site for these reasons. 

Discussion 

17. It has long been established that a planning authority must proceed upon a 
proper understanding of the development plan: see, for example, Gransden & Co 
Ltd v Secretary of State for the Environment (1985) 54 P & CR 86, 94 per Woolf J, 
affd ( I 986) 54 P & CR 36 l; Horsham DC v Secretary of State for the Environment 
(1991) 63 P & CR 219, 225-226 per Nolan LJ. The need for a proper 
understanding follows, in the first place, from the fact that the planning authority is 
required by statute to have regard to the provisions of the development plan: it 
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cannot have regard to the provisions of the plan if it fails to understand them. It 
also follows from the legal status given to the development plan by section 25 of 
the 1997 Act. The effect of the predecessor of section 25, namely section 18A of 
the Town and Country (Planning) Scotland Act 1972 (as inserted by section 58 of 
the Planning and Compensation Act 1991), was considered by the House of Lords 
in the case of City of Edinburgh Council v Secretary of State for Scotland 1998 SC 
(HL) 33, [1997] 1 WLR 1447. It is sufficient for present purposes to cite a passage 
from the speech of Lord Clyde, with which the other members of the House 
expressed their agreement. At p 44, 1459, his Lordship observed: 

"In the practical application of sec 18A it wiU obviously be 
necessary for the decision-maker to consider the development plan, 
identify any provisions in it which are relevant to the question before 
him and make a proper interpretation of them. His decision will be 
open to challenge if he fails to have regard to a policy in the 
development plan which is relevant to the application or fails 
properly to interpret it." 

18. In the present case, the planning authority was required by section 25 to 
consider whether the proposed development was in accordance with the 
development plan and, if not, whether material considerations justified departing 
from the plan. In order to carry out that exercise, the planning authority required to 
proceed on the basis of what Lord Clyde described as "a proper interpretation" of 
the relevant provisions of the plan. We were however referred by counsel to a 
number of judicial dicta which were said to support the proposition that the 
meaning of the development plan was a matter to be determined by the planning 
authority: the court, it was submitted, had no role in determining the meaning of 
the plan unless the view taken by the planning authority could be characterised as 
perverse or irrational. That submission, if correct, would deprive sections 25 and 
37(2) of the 1997 Act of much of their effect, and would drain the need for a 
"proper interpretation" of the plan of much of its meaning and purpose. It would 
also make little practical sense. The development plan is a careful1y drafted and 
considered statement of policy, published in order to inform the public of the 
approach which will be followed by planning authorities in decision-making unless 
there is good reason to depart from it. It is intended to guide the behaviour of 
developers and planning authorities. As in other areas of administrative law, the 
policies which it sets out are designed to secure consistency and direction in the 
exercise of discretionary powers, while allowing a measure of flexibility to be 
retained. Those considerations point away from the view that the meaning of the 
plan is in principle a matter which each planning authority is entitled to determine 
from time to time as it pleases, within the limits of rationality. On the contrary, 
these considerations suggest that in principle, in this area of public administration 
as in others (as discussed, for example, in R (R.aissi) v Secretary of State for the 
Home Department [2008] QB 836), policy statements should be interpreted 
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objectively in accordance with the language used, read as always in its proper 
context. 

19. That is not to say that such statements should be construed as if they were 
statutory or contractual provisions. Although a development plan has a legal status 
and legal effects, it is not analogous in its nature or purpose to a statute or a 
contract. As has often been observed, development plans are full of broad 
statements of policy, many of which may be mutually irreconcilable, so that in a 
particular case one must give way to another. In addition, many of the provisions 
of development plans are framed in language whose application to a given set of 
facts requires the exercise of judgment. Such matters fall within the jurisdiction of 
planning authorities, and their exercise of their judgment can only be challenged 
on the ground that it is irrational or perverse (Tesco Stores Ltd v Secretary of Slate 
for the Environment [1995] 1 WLR 759, 780 per Lord Hoffmann). Nevertheless, 
planning authorities do not live in the world of Humpty Dumpty: they cannot make 
the development plan mean whatever they would like it to mean. 

20. The principal authority referred to in relation to this matter was the 
judgment of Brooke LJ in R v Derbyshire County Council, Exp Woods [ 1997] JPL 
958 at 967. Properly understood, however, what was said there is not inconsistent 
with the approach which I have described. In the passage in question, Brooke LJ 
stated: 

"If there is a dispute about the meaning of the words included in a 
policy document which a planning authority is bound to take into 
account, it is of course for the court to determine as a matter of law 
what the words are capable of meaning. If the decision maker 
attaches a meaning to the words they are not properly capable of 
bearing, then it will have made an error of law, and it will have failed 
properly to understand the policy." 

By way of illustration, Brooke LJ referred to the earlier case of Northavon DC v 
Secretary of State for the Environment [I 993] JPL 761, which concerned a policy 
applicable to "institutions standing in extensive grounds". As was observed, the 
words spoke for themselves, but their application to particular factual situations 
would often be a matter of judgment for the planning authority. That exercise of 
judgment would only be susceptible to review in the event that it was 
unreasonable. The latter case might be contrasted with the case of R (Heath and 
Hampstead Society) v Camden LBC [2008] 2 P & CR 233, where a planning 
authority's decision that a replacement dwelling was not "materially larger" than 
its predecessor, within the meaning of a policy, was vitiated by its failure to 
understand the policy correctly: read in its context, the phrase "materially larger" 
referred to the size of the new building compared with its predecessor, rather than 
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requiring a broader comparison of their relative impact, as the planning authority 
had supposed. Similarly in City of Edinburgh Council v Scottish Ministers 2001 
SC 957 the reporter's decision that a licensed restaurant constituted "similar 
licensed premises" to a public house, within the meaning of a policy, was vitiated 
by her misunderstanding of the policy: the context was one in which a distinction 
was drawn between public houses, wine bars and the like, on the one hand, and 
restaurants, on the other. 

21. A prov1s1on in the development plan which requires an assessment of 
whether a site is "suitable" for a particular purpose calls for judgment in its 
application. But the question whether such a provision is concerned with suitability 
for one purpose or another is not a question of planning judgment: it is a question 
of textual interpretation, which can only be answered by construing the language 
used in its context. In the present case, in particular, the question whether the word 
"suitable", in the policies in question, means "suitable for the development 
proposed by the applicant", or "suitable for meeting identified deficiencies in retail 
provision in the area", is not a question which can be answered by the exercise of 
planning judgment: it is a logically prior question as to the issue to which planning 
judgment requires to be directed. 

22. It is of course true, as counsel for the respondents submitted, that a planning 
authority might misconstrue part of a policy but nevertheless reach the same 
conclusion, on the question whether the proposal was in accordance with the 
policy, as it would have reached if it had construed the policy correctly. That is not 
however a complete answer to a challenge to the planning authority's decision. An 
error in relation to one part of a policy might affect the overall conclusion as to 
whether a proposal was in accordance with the development plan even if the 
question whether the proposal was in conformity with the policy would have been 
answered in the same way. The policy criteria with which the proposal was 
considered to be incompatible might, for example, be of less weight than the 
criteria which were mistakenly thought to be fulfilled. Equally, a planning 
authority might misconstrue part of a policy but nevertheless reach the same 
conclusion as it would otherwise have reached on the question whether the 

proposal was in accordance with the development plan. Again, however, that is not 
a complete answer. Where it is concluded that the proposal is not in accordance 
with the development plan, it is necessary to understand the nature and extent of 
the departure from the plan which the grant of consent would involve in order to 
consider on a proper basis whether such a departure is justified by other material 
considerations. 

23. In the present case, the Lord Ordinary rejected the appellants' submissions 
on the basis that the interpretation of planning policy was always primarily a 
matter for the planning authority, whose assessment could be challenged only on 
the basis of unreasonableness: there was, in particular, more than one way in 
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which the sequential approach could reasonably be applied ([2010] CSOH 128, 
para 23). For the reasons I have explained, that approach does not correctly reflect 
the role which the court has to play in the determination of the meaning of the 
development plan. A different approach was adopted by the Second Division: 
since, it was said, the propos-al was in head-on conflict with the retail and 
employment policies of the development plan, and the sequential approach offered 
no justification for it, a challenge based upon an alleged misapplication of the 
sequential approach was entirely beside the point (2011 SC 457, [2011] CSIH 9, 
para 38). For the reasons I have explained, however, even where a proposal is 
plainly in breach of policy and contrary to the development plan, a failure properly 
to understand the policy in question may result in a failure to appreciate the full 
extent or significance of the departure from the development plan which the grant 
of consent would involve, and may consequently vitiate the planning authority's 
determination. Whether there has in fact been a misunderstanding of the policy, 
and whether any such misunderstanding may have led to a flawed decision, has 
therefore to be considered. 

24. I turn then to the question whether the respondents misconstrued the 
policies in question in the present case. As I have explained, the appellants' 
primary contention is that the word "suitable", in the first criterion of Retailing 
Policy 4 of the structure plan and the corresponding Policy 45 of the local plan, 
means "suitable for meeting identified deficiencies in retail provision in the area", 
whereas the respondents proceeded on the basis of the construction placed upon 
the word by the Director of City Development, namely "suitable for the 
development proposed by the applicant". I accept, subject to a qualification which 
I shall shortly explain, that the Director and the respondents proceeded on the latter 
basis. Subject to that qualification, it appears to me that they were correct to do so, 
for the following reasons. 

25. First, that interpretation appears to me to be the natural reading of the 
policies in question. They have been set out in paras 4 and 5 above. Read short, 
Retailing Policy 4 of the structure plan states that proposals for new or expanded 
out of centre retail developments will only be acceptable where it can be 
established that a number of criteria are satisfied, the first of which is that "no 
suitable site is available" in a sequentially preferable location. Policy 45 of the 
local plan is expressed in slightly different language, but it was not suggested that 
the differences were of any significance in the present context. The natural reading 
of each policy is that the word "suitable", in the first criterion, refers to the 
suitability of sites for the proposed development: it is the proposed development 
which will only be acceptable at an out of centre location if no suitable site is 
available more centrally. That first reason for accepting the respondents' 
interpretation of the policy does not permit of further elaboration. 
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26. Secondly, the interpretation favoured by the appellants appears to me to 
conflate the first and third criteria of the policies in question. The first criterion 
concerns the availability of a "suitable" site in a sequentially preferable location. 
The third criterion is that the proposal would address a deficiency in shopping 
provision which cannot be met in a sequentially preferable location. If "suitable" 
meant "suitable for meeting identified deficiencies in retail provision", as the 
appellants contend, then there would be no distinction between those two criteria, 
and no purpose in their both being included. 

27. Thirdly, since it is apparent from the structure and local plans that the 
policies in question were intended to implement the guidance given in NPPG 8 in 
relation to the sequential approach, that guidance forms part of the relevant context 
to which regard can be had when interpreting the policies. The material parts of the 
guidance are set out in para 6 above. They provide further support for the 
respondents' interpretation of the policies. Paragraph 13 refers to the need to 
identify sites which can meet the requirements of developers and retailers, and to 
the scope for accommodating the proposed development. Paragraph 14 advises 
planning authorities to assist the private sector in identifying sites which could be 
suitable for the proposed use. Throughout the relevant section of the guidance, the 
focus is upon the availability of sites which might accommodate the proposed 
development and the requirements of the developer, rather than upon addressing an 
identified deficiency in shopping provision. The latter is of course also relevant to 
retailing policy, but it is not the issue with which the specific question of the 
suitability of sites is concerned. 

28. I said earlier that it was necessary to qualify the statement that the Director 
and the respondents proceeded, and were correct to proceed, on the basis that 
"suitable" meant "suitable for the development proposed by the applicant". As 
paragraph 13 of NPPG 8 makes clear, the application of the sequential approach 
requires flexibility and realism from developers and retailers as well as planning 
authorities. The need for flexibility and realism reflects an inbuilt difficulty about 
the sequential approach. On the one hand, the policy could be defeated by 
developers' and retailers' taking an inflexible approach to their requirements. On 
the other hand, as Sedley J remarked in R v Teesside Development Corporation, Ex 
p William Morrison Supermarket pie and Redcar and Cleveland BC [1998] JPL 
23, 43, to refuse an out-of-centre planning consent on the ground that an 
admittedly smaller site is available within the town centre may be to take an 
entirely inappropriate business decision on behalf of the developer. The guidance 
seeks to address this problem. It advises that developers and retailers should have 
regard to the circumstances of the particular town centre when preparing their 
proposals, as regards the format, design and scale of the development. As part of 
such an approach, they are expected to consider the scope for accommodating the 
proposed development in a different built form, and where appropriate adjusting or 
sub-dividing large proposals, in order that their scale may fit better with existing 
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development in the town centre. The guidance also advises that planning 
authorities should be responsive to the needs of retailers. Where development 
proposals in out-of-centre locations fall outside the development plan framework, 
developers are expected to demonstrate that town centre and edge-of-centre 
options have been thoroughly assessed. That advice is not repeated in the structure 
plan or the local plan, but the same approach must be implicit: otherwise, the 
policies would in practice be inoperable. 

29. It follows from the foregoing that it would be an over-simplification to say 
that the characteristics of the proposed development, such as its scale, are 
necessarily definitive for the purposes of the sequential test. That statement has to 
be qualified to the extent that the applicant is expected to have prepared his 
proposals in accordance with the recommended approach: he is, for example, 
expected to have had regard to the circumstances of the particular town centre, to 
have given consideration to the scope for accommodating the development in a 
different form, and to have thoroughly assessed sequentially preferable locations 
on that footing. Provided the applicant has done so, however, the question remains, 
as Lord Glennie observed in Lid! UK GmbH v Scottish Ministers [2006] CSOH 
165, para 14, whether an alternative site is suitable for the proposed development, 
not whether the proposed development can be altered or reduced so that it can be 
made to fit an alternative site. 

30. In the present case, it is apparent that a flexible approach was adopted. The 
interveners did not confine their assessment to sites which could accommodate the 
development in the precise form in which it had been designed, but examined sites 
which could accommodate a smaller development and a more restricted range of 
retailing. Even taking that approach, however, they did not regard the Lochee site 
vacated by the appellants as being suitable for their needs: it was far smaller than 
they required, and its car parking facilities were inadequate. In accepting that 
assessment, the respondents exercised their judgment as to how the policy should 
be applied to the facts: they did not proceed on an erroneous understanding of the 
policy. 

31. Finally, I would observe that an error by the respondents in interpreting 
their policies would be material only if there was a real possibility that their 
determination might otherwise have been different. In the particular circumstances 
of the present case, I am not persuaded that there was any such possibility. The 
considerations in favour of the proposed development were very powerful. They 
were also specific to the particular development proposed: on the information 
before the respondents, there was no prospect of any other development of the 
application site, or of any development elsewhere which could deliver equivalent 
planning and economic benefits. Against that background, the argument that a 
different decision might have been taken if the respondents had been advised that 
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the first criterion in the policies in question did not arise, rather than that criterion 
had been met, appears to me to be implausible. 

Conclusion 

32. For these reasons, and those given by Lord Hope, with which I am in entire 
agreement, I would dismiss the appeal. 

LORD HOPE 

33. The question that lies at the heart of this case is whether the respondents 
acted unlawfully in their interpretation of the sequential approach which both the 
structure plan and the relevant local plan required them to adopt to new retail 
developments within their area. According to that approach, proposals for new or 
expanded out of centre developments of this kind are acceptable only where it can 
be established, among other things, that no suitable site is available, in the first 
instance, within and thereafter on the edge of city, town or district centres. Is the 
test as to whether no suitable site is available in these locations, when looked at 
sequentially, to be addressed by asking whether there is a site in each of them in 
turn which is suitable for the proposed development? Or does it direct attention to 
the question whether the proposed development could be altered or reduced so as 
to fit into a site which is available there as a location for this kind of development? 

34. The sequential approach is described in National Planning Policy Guidance 
Policy 8, Town Centres and Retailing, para 5.2 as a fundamental principle of 
NPPG 8. In R v Rochdale Metropolitan Borough Council, Exp Milne, 31 July 
2000, not reported, paras 48-49, Sullivan J said that it was not unusual for 
development plan polices to pull in different directions and, having regard to what 
Lord Clyde said about the practical application of the statutory rule in City of 
Edinburgh v Secretary of State for Scotland 1998 SC (HL) 33 at p 44, that he 
regarded as untenable the proposition that if there was a breach of any one policy 
in a development plan a proposed development could not be said to be "in 
accordance with the plan". In para 52 he said that the relative importance of a 
given policy to the overall objectives of the development plan was essentially a 
matter for the judgment of the local planning authority and that a legalistic 
approach to the interpretation of development plan policies was to be avoided. 

35. I see no reason to question these propositions, to which Mr Kingston QC for 
the appellants drew our attention in his reply to Mr Armstrong's submissions for 
the respondents. But I do not think that they are in point in this case. We are 
concerned here with a particular provision in the planning documents to which the 
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respondents are required to have regard by the statute. The meaning to be given to 
the crucial phrase is not a matter that can be left to the judgment of the planning 
authority. Nor, as the Lord Ordinary put it in his opinion at [2010) CSOH 128, 
para 23, is the interpretation of the policy which it sets out primarily a matter for 
the decision maker. As Mr Thomson for the interveners pointed out, the challenge 
to the respondents' decision to follow the Director's recommendation and approve 
the proposed development is not that it was Wednesbury unreasonable but that it 
was unlawful. I agree with Lord Reed that the issue is one of law, reading the 
words used objectively in their proper context. 

36. In Lidl UK GmbH v The Scottish Ministers [2006] CSOH 165 the appellants 
appealed against a decision of the Scottish Ministers to refuse planning permission 
for a retail unit to be developed on a site outwith Irvine town centre. The relevant 
provision in the local plan required the sequential approach to be adopted to 
proposals for new retail development out with the town centre boundaries. Among 
the criteria that had to be satisfied was the requirement that no suitable sites were 
available, or could reasonably be made available, in or on the edge of existing 
town centres. In other words, town centre sites were to be considered first before 
edge of centre or out of town sites. The reporter held that the existing but soon to 
be vacated Lidl town centre site was suitable for the proposed development, 
although it was clear as a matter of fact that this site could not accommodate it. In 
para 13 Lord Glennie noted that counsel for the Scottish Ministers accepted that a 
site would be "suitable" in terms of the policy only if it was suitable for, or could 
accommodate, the development as proposed by the developer. In para 14 he said 
that the question was whether the alternative town centre site was suitable for the 
proposed development, not whether the proposed development could be altered or 
reduced so that it could fit in to it. 

37. Mr Kingston submitted that Lord Glennie's approach would rob the 
sequential approach of all its force, and in the Inner House it was submitted that 
his decision proceeded on a concession by counsel which ought not to have been 
made: (2011] CSIH 9, 2011 SC 457, para 31. But I think that Lord Glennie's 
interpretation of the phrase was sound and that counsel was right to accept that it 
had the meaning which she was prepared to give to it. The wording of the relevant 
provision in the local plan in that case differed slightly from that with which we 
are concerned in this case, as it included the phrase "or can reasonably be made 
available". But the question to which it directs attention is the same. It is the 
proposal for which the developer seeks permission that bas to be considered when 
the question is asked whether no suitable site is available within or on the edge of 
the town centre. 

38. The context in which the word "suitable" appears supports this 
interpretation. It is identified by the opening words of the policy, which refer to 
"proposals for new or expanded out of centre retail developments" and then set out 
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the only circumstances in which developments outwith the specified locations will 
be acceptable. The words "the proposal" which appear in the third and fifth of the 
list of the criteria which must be satisfied serve to reinforce the point that the 
whole exercise is directed to what the developer is proposing, not some other 
proposal which the planning authority might seek to substitute for it which is for 
something less than that sought by the developer. It is worth noting too that the 
phrase "no suitable site is available" appears in Policy 46 of the local plan relating 
to commercial developments. Here too the context indicates that the issue of 
suitability is directed to the developer's proposals, not some alternative scheme 
which might be suggested by the planning authority. I do not think that this is in 
the least surprising, as developments of this kind are generated by the developer's 
assessment of the market that he seeks to serve. If they do not meet the sequential 
approach criteria, bearing in mind the need for flexibility and realism to which 
Lord Reed refers in para 28, above, they will be rejected. But these criteria are 
designed for use in the real world in which developers wish to operate, not some 
artificial world in which they have no interest doing so. 

39. For these reasons which I add merely as a footnote I agree with Lord Reed, 
for all the reasons he gives, that this appeal should be dismissed. I would affirm 
the Second Division's interlocutor. 
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LORD CARNWATH: (with whom Lord Neuberger, Lord Clarke, Lord 
Hodge and Lord Gill agree) 

Introduction 

1. The appeals relate to the proper interpretation of paragraph 49 of the National 
Planning Policy Framework ("NPPF"), which is in these terms: 

"Housing applications should be considered in the context of 
the presumption in favour of sustainable development. 
Relevant policies for the supply of housing should not be 
considered up-to-date if the local planning authority cannot 
demonstrate a five-year supply of deliverable housing sites." 

2. The Court of Appeal observed that the interpretation of this paragraph had 
been considered by the Administrative Court on seven separate occasions between 
October 2013 and April 2015 with varying results. The court had been urged by all 
counsel "to bring much needed clarity to the meaning of the policy". 
Notwithstanding the clarification provided by the impressive judgment of the court 
(given by Lindblom LJ), controversy remains. The appeals provide the opportunity 
for this court not only to consider the narrow issues of interpretation of para 49, but 
to look more broadly at issues concerning the legal status of the NPPF and its 
relationship with the statutory development plan. 

3. Both appeals relate to applications for housing development, one at Y oxford 
in the administrative area of the Suffolk Coastal District Council ("the Yoxford 
site"), and the other near Willaston in the area of Cheshire East Borough Council 
("the Willaston site"). In the first the council's refusal of permission was upheld by 
the inspector on appeal, but his refusal was quashed in the High Court (Supperstone 
J), and that decision was confirmed by the Court of Appeal. In the second, the 
council failed to determine the application, and the appeal was allowed by the 
inspector. The council's challenge succeeded in the High Court (Lang J), but that 
decision was reversed by the Court of Appeal, the judgment of the court being given 
by Lindblom LJ. Both councils appeal to this court. 
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The statutory provisions 

4. The relevant statutory prov1s10ns are found in the Town and Country 
Planning Act 1990 ("the 1990 Act") and the Planning and Compulsory Purchase Act 
2004 ("the 2004 Act"). 

Plan-making 

5. Part 2 of the 2004 Act deals with "local development". Each local planning 
authority in England is required to "keep under review the matters which may be 
expected to affect the development of their area or the planning of its development" 
(2004 Act section 13), and to prepare a "local development scheme", which (inter 
alia) specifies the local development documents which are to be "development plan 
documents" (section 15). The authority's local development documents "must 
(taken as a whole) set out the authority's policies (however expressed) relating to 
the development and use of land in their area" (section 17). "Local development 
documents" are defined by regulations made under section 17(7). In short they are 
documents which contain statements as to the development and use of land which 
the authority wishes to encourage, the allocation of sites for particular types of 
development, and development management and site allocations policies intended 
to guide determination of planning applications. Together they comprise the 
"development plan'' or "local plan" for the area (Town and Country Planning (Local 
Planning) (England) Regulations (SI 2012/767) regulations 5 and 6). 

6. In preparing such documents, the authority must have regard (inter aha) to 
"national policies and advice contained in guidance issued by the Secretary of State" 
(section 19(2)). Every development plan document must be submitted to the 
Secretary of State for "independent examination", one of the purposes being to 
determine whether it complies with the relevant statutory requirements, including 
section 19 (section 20(1)(5)(a)). The Secretary of State may, ifhe thinks that a local 
development document is .. unsatisfactory", direct the local planning authority to 
modify the document (section 21). Section 39 gives statutory force to the concept of 
"sustainable development" (undefined). Any person or body exercising any function 
under Part 2 in relation to local development documents must exercise it "with the 
objective of contributing to the achievement of sustainable development", and for 
that purpose must have regard to "national policies and advice contained in guidance 
issued by the Secretary of State ... " An adopted plan may be challenged on legal 
grounds by application to the High Court made within six weeks of the date of 
adoption, but not otherwise (section 113). Schedule 8 contained transitional 
provisions providing generally for a transitional period of three years, after which 
the plans produced under the previous system ceased to have effect subject to the 
power of the Secretary of State to "save" specified policies by direction. 
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Planning applications 

7. Provision is made in the 1990 and 2004 Acts for the development plan to be 
taken into account in the handling of planning applications: 

1990 Act section 70(2) 

"In dealing with such an application the authority shall have 
regard to -

(a) the provisions of the development plan, so far as 
material to the application, 

(b) any local finance considerations, so far as 
material to the application, and 

( c) any other material considerations." 

2004 Act section 38(6) 

"If regard is to be had to the development plan for the purpose 
of any determination to be made under the planning Acts the 
determination must be made in accordance with the plan unless 
material considerations indicate otherwise." 

Unlike the development plan provlSlons, these sections contain no specific 
requirement to have regard to national policy statements issued by the Secretary of 
State, although it is common ground that such policy statements may where relevant 
amount to "material considerations". 

8. The principle that the decision-maker should have regard to the development 
plan so far as material and "any other material considerations" has been part of the 
planning law since the Town and Country Planning Act 194 7. The additional weight 
given to the development plan by section 38(6) reproduces the effect of a provision 
first seen in the Planning and Compensation Act 1991 section 54A. In City of 
Edinburgh Council v Secretary of State for Scotland [1997] 1 WLR 1447, the 
equivalent provision (section 18A of the Town and Country Planning (Scotland) Act 
1972) was described by Lord Hope (p 1450B) as designed to "enhance the status" 
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of the development plan in the exercise of the planning authority's judgment. Lord 
Clyde spoke of it as creating "a presumption" that the development plan is to govern 
the decision, subject to "material considerations", as for example where "a particular 
policy in the plan can be seen to be outdated and superseded by more recent 
guidance". However, the section had not touched the well-established distinction 
between the respective roles of the decision-maker and the court: 

"It has introduced a requirement with which the decision
maker must comply, namely the recognition of the priority to 
be given to the development plan. ft has thus introduced a 
potential ground on which the decision-maker could be faulted 
were he to fail to give effect to that requirement. But beyond 
that it still leaves the assessment of the facts and the weighing 
of the considerations in the hands of the decision-maker ... " (p 
1458) 

9. An appeal against a refusal of planning permission lies to the Secretary of 
State, who is subject to the same duty in respect of the development plan ( 1990 Act 
sections 78, 79( 4 )). Regulations under section 79( 6) and Schedule 6 now provide for 
most categories of appeals, including those here in issue, to be determined, not by 
the Secretary of State, but by an "appointed person" (normally referred to as a 
planning inspector). The decision on appeal may be challenged on legal grounds in 
the High Court (section 288). 

The National Planning Policy Framework 

10. The Framework (or "NPPF") was published on 27 March 2012. One purpose, 
in the words of the foreword, was to "(replace) over a thousand pages of national 
policy with around 50, written simply and clearly", thus "allowing people and 
communities back into planning". The "Introduction" explains its status under the 
planning law: 

"Planning law requires that applications for planning 
penruss10n must be determined in accordance with the 
development plan, unless material considerations indicate 
otherwise. The National Planning Policy Framework must be 
taken into account in the preparation of local and 
neighbourhood plans, and is a material consideration in 
planning decisions .... " 
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11. NPPF is divided into three main parts: "Achieving sustainable development" 
(paragraphs 6 to 149), "Plan-making" (paragraphs 150 to 185) and "Decision
taking" (paragraphs 186 to 207). Paragraph 7 refers to the "three dimensions to 
sustainable development: economic, social and environmental". Paragraph 11 
begins a group of paragraphs under the heading "the presumption in favour of 
sustainable development". Paragraph 12 makes clear that the NPPF "does not 
change the statutory status of the development plan as the starting point for decision 
making". Paragraph 13 describes the NPPF as "guidance for local planning 
authorities and decision-takers both in drawing up plans and as a material 
consideration in determining applications". 

12. Paragraph 14, which is important in the present appeals, deals with the 
"presumption in favour of sustainable development", which is said to be "at the heart 
of' the NPPF and which should be seen as "a golden thread running through both 
plan-making and decision-taking". It continues: 

''For plan-making this means that: 

• local planning authorities should positively seek 
opportunities to meet the development needs of their area; 

• Local Plans should meet objectively assessed needs, with 
sufficient flexibility to adapt to rapid change, unless: 

- any adverse impacts of doing so would significantly and 
demonstrably outweigh the benefits, when assessed 
against the policies in this Framework taken as a whole; 
or 

specific policies in this Framework indicate 
development should be restricted. 

For decision-taking this means: 

• approving development proposals that accord with the 
development plan without delay; and 

• where the development plan is absent, silent or relevant 
policies are out-of-date, granting permission unless: 
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- any adverse impacts of doing so would significantly and 
demonstrably outweigh the benefits, when assessed 
against the policies in this Framework taken as a whole; 
or 

specific policies in this Framework indicate 
development should be restricted." 

We were told that the penultimate point ("any adverse impacts ... ") is referred to by 
practitioners as "the tilted balance". I am content for convenience to adopt that 
rubric. 

13. Footnote 9 (in the same terms for both parts) gives examples of the "specific 
policies" referred to: 

"For example, those policies relating to sites protected under 
the Birds and Habitats Directives (see paragraph 119) and/or 
designated as Sites of Special Scientific Interest; land 
designated as Green Belt, Local Green Space, an Area of 
Outstanding Natural Beauty, Heritage Coast or within a 
National Park (or the Broads Authority); designated heritage 
assets; and locations at risk of flooding or coastal erosion." 

14. These are said to be examples. Thus the list is not exhaustive. Further, 
although the footnote refers in terms only to policies in the Framework itself, it is 
clear in my view that the list is to be read as including the related development plan 
policies. Paragraph 14 cannot, and is clearly not intended to, detract from the priority 
given by statute to the development plan, as emphasised in the preceding paragraphs. 
Indeed, some of the references only make sense on that basis. For example, the 
reference to "Local Green Space" needs to be read with paragraph 76 dealing with 

that subject, which envisages local communities being able "through local and 
neighbourhood plans" to identify for "special protection green areas of particular 
importance to them", and so "rule out new development other than in very special 
circumstances ... " 

15. Section 6 (paragraphs 47 to 55) is entitled "Delivering a wide choice of high 
quality homes". Paragraph 47 states the primary objective of the section: 

"To boost significantly the supply of housing, local planning 
authorities should: 
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- use their evidence base to ensure that their Local Plan meets 
the full, objectively assessed needs for market and 
affordable housing in the housing market area, as far as is 
consistent with the policies set out in [the NPPF], including 
identifying key sites which are critical to the delivery of the 
housing strategy over the plan period; 

- identify and update annually a supply of specific 
deliverable sites sufficient to provide five years' worth of 
housing against their housing requirements with an 
additional buffer of 5% ... to ensure choice and competition 
in the market for land .... ; 

- identify a supply of specific, developable sites or broad 
locations for growth, for years six to ten and, where 
possible, for years 11-15; 

- for market and affordable housing, illustrate the expected 
rate of housing delivery through a housing trajectory for the 
plan period and set out a housing implementation strategy 
for the full range of housing describing how they will 
maintain delivery of a five-year supply of housing land to 
meet their housing target; and 

- set out their own approach to housing density to reflect local 
circumstances." 

16. This group of provisions provides the context for paragraph 49, central to 
these appeals and quoted at the beginning of this judgment; and in particular for the 
advice that "relevant policies for the supply of housing" should not be considered 
"up-to-date", unless the authority can demonstrate a five-year supply of deliverable 
housing sites. 

1 7. Section 12 is headed «Conserving and enhancing the historic environment" 
(paragraphs 126 to 141). It includes policies for "designated" and "non-designated" 
heritage assets, as defined in the glossary. The former cover such assets as World 
Heritage Sites, Scheduled Monuments and others designated under relevant 
legislation. A non-designated asset is one "identified as having a degree of 
significance meriting consideration in planning decisions because of its heritage 
interest". Paragraph 135 states: 
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"The effect of an application on the significance of a non
designated heritage asset should be taken into account in 
determining the application. In weighing applications that 
affect directly or indirectly non-designated heritage assets, a 
balanced judgment will be required having regard to the scale 
of any harm or loss and the significance of the heritage asset." 

"Significance" in this context is defined by the glossary in Annex 2 as meaning "the 
value of a heritage asset to this and future generations because of its heritage 
interest", which may be derived "not only from a heritage asset's physical presence, 
but also from its setting". 

18. Annex 1 ("Implementation") states that policies in the Framework "are 
material considerations which local planning authorities should take into account 
from the day of its publication" (paragraph 212); and that, where necessary, plans, 
should be revised as quickly as possible to take account of the policies "through a 
partial review or by preparing a new plan" (paragraph 213). However, it also 
provides that for a transitional period of a year decision-takers "may continue to give 
full weight to relevant policies adopted since 2004, even if there is a limited degree 
of conflict with this Framework" (paragraph 214); but that thereafter 

" ... due weight should be given to relevant policies in existing 
plans according to their degree of consistency with this 
framework (the closer the policies in the plan to the policies in 
[the NPPF], the greater the weight that may be given)." 
(paragraph 215) 

NPPF - Legal status and Interpretation 

19. The court heard some discussion about the source of the Secretary of State's 
power to issue national policy guidance of this kind. The agreed Statement of Facts 
quoted without comment a statement by Laws LJ (R (West Berkshire District 
Council) v Secretary of State for Communities and Local Government [2016] 
EWCA Civ 441; [2016] 1 WLR 3923, para 12) that the Secretary of State's power 
to formulate and adopt national planning policy is not given by statute, but is "an 
exercise of the Crown's common law powers conferred by the royal prerogative." 
In the event, following a query from the court, this explanation was not supported 
by any of the parties at the hearing. Instead it was suggested that his powers derived, 
expressly or by implication, from the planning Acts which give him overall 
responsibility for oversight of the planning system (see R (Alconbury Developments 
Ltd) v Secretary of State for the Environment, Tram.port and the Regions [2003] 2 
AC 295, paras 140-143 per Lord Clyde). This is reflected both in specific 

Page 9 



Page 154 of 326

requirements (such as in section 19(2) of the 2004 Act relating to plan-preparation) 
and more generally in his power to intervene in many aspects of the planning 
process, including (by way of call-in) the determination of appeals. 

20. In my view this is clearly correct. The modem system of town and country 
planning is the creature of statute (see Pioneer Aggregates (UK) Ltd v Secretary of 
State for the Environment [1985] AC 132, 140-141). Even if there had been a pre
existing prerogative power relating to the same subject-matter, it would have been 
superseded (see R (Miller) v Secretary of State for Exiting the European Union 
(Birnie intervening) [2017] 2 WLR 583, para 48). (It may be of interest to note that 
the great Case of Proclamations (1610) 12 Co Rep 74, which was one of the earliest 
judicial affirmations of the limits of the prerogative (see Miller para 44) was in one 
sense a planning case; the court rejected the proposition that "the King by his 
proclamation may prohibit new buildings in and about London ... ".) 

21. Although planning inspectors, as persons appointed by the Secretary of State 
to determine appeals, are not acting as his delegates in any legal sense, but are 
required to exercise their own independent judgement, they are doing so within the 
framework of national policy as set by government. It is important, however, in 
assessing the effect of the Framework, not to overstate the scope of this policy
making role. The Framework itself makes clear that as respects the determination of 
planning applications (by contrast with plan-making in which it bas statutory 
recognition), it is no more than "guidance" and as such a "material consideration" 
for the purposes of section 70(2) of the 1990 Act (see R (Ca/a Homes (South) Ltd) 
v Secretary of State for Communities and Local Government [2011] EWHC 97 
(Admin); [2011] 1 P & CR 22, para 50 per Lindblom J). It cannot, and does not 
purport to, displace the primacy given by the statute and policy to the statutory 
development plan. It must be exercised consistently with, and not so as to displace 
or distort, the statutory scheme. 

Law and policy 

22. The correct approach to the interpretation of a statutory development plan 
was discussed by this court in Tesco Stores Ltd v Dundee City Council (ASDA Stores 
Ltd intervening) [2012] UKSC 13; 2012 SLT 739. Lord Reed rejected a submission 
that the meaning of the development plan was a matter to be determined solely by 
the planning authority, subject to rationality. He said: 

"The development plan is a carefully drafted and considered 
statement of policy, published in order to inform the public of 
the approach which will be followed by planning authorities in 
decision-making unless there is good reason to depart from it. 
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It is intended to guide the behaviour of developers and planning 
authorities. As in other areas of administrative law, the policies 
which it sets out are designed to secure consistency and 
direction in the exercise of discretionary powers, while 
allowing a measure of flexibility to be retained. Those 
considerations point away from the view that the meaning of 
the plan is in principle a matter which each planning authority 
is entitled to determine from time to time as it pleases, within 
the limits of rationality. On the contrary, these considerations 
suggest that in principle, in this area of public administration 
as in others . . . policy statements should be interpreted 
objectively in accordance with the language used, read as 
always in its proper context." (para 18) 

He added, however, that such statements should not be construed as if they were 
statutory or contractual provisions: 

"Although a development plan has a legal status and legal 
effects, it is not analogous in its nature or purpose to a statute 
or a contract. As has often been observed, development plans 
are full of broad statements of policy, many of which may be 
mutually irreconcilable, so that in a particular case one must 
give way to another. In addition, many of the provisions of 
development plans are framed in language whose application 
to a given set of facts requires the exercise of judgment. Such 
matters fall within the jurisdiction of planning authorities, and 
their exercise of their judgment can only be challenged on the 
ground that it is irrational or perverse (Tesco Stores Ltd v 
Secretary of State for the Environment [ 1995] 1 WLR 759, 780 
per Lord Hoffmann) ... " (para 19) 

23. In the present appeal these statements were rightly taken as the starting point 
for consideration of the issues in the case. It was also common ground that policies 
in the Framework should be approached in the same way as those in a development 
plan. However, some concerns were expressed by the experienced counsel before 
us about the over-legalisation of the planning process, as illustrated by the 
proliferation of case law on paragraph 49 itself (see paras 27ff below). This is 
particularly unfortunate for what was intended as a simplification of national policy 
guidance, designed for the lay-reader. Some further comment from this court may 
therefore be appropriate. 

24. In the first place, it is important that the role of the court is not overstated. 
Lord Reed's application of the principles in the particular case (para 18) needs to be 
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read in the context of the relatively specific policy there under consideration. Policy 
45 of the local plan provided that new retail developments outside locations already 
identified in the plan would only be acceptable in accordance with five defined 
criteria, one of which depended on the absence of any "suitable site" within or linked 
to the existing centres (para 5). The short point was the meaning of the word 
"suitable" (para 13): suitable for the development proposed by the applicant, or for 
meeting the retail deficiencies in the area? It was that question which Lord Reed 
identified as one of textual interpretation, "logically prior" to the exercise of 
planning judgment (para 21 ). As he recognised (see para 19), some policies in the 
development plan may be expressed in much broader terms, and may not require, 
nor lend themselves to, the same level of legal analysis. 

25. It must be remembered that, whether in a development plan or in a non
statutory statement such as the NPPF, these are statements of policy, not statutory 
texts, and must be read in that light. Even where there are disputes over 
interpretation, they may well not be determinative of the outcome. (As will appear, 
the present can be seen as such a case.) Furthermore, the courts should respect the 
expertise of the specialist planning inspectors, and start at least from the presumption 
that they will have understood the policy framework correctly. With the support and 
guidance of the Planning Inspectorate, they have primary responsibility for 
resolving disputes between planning authorities, developers and others, over the 
practical application of the policies, national or local. As I observed in the Court of 
Appeal ( Wychavon District Council v Secretary of State for Communities and Local 
Government [2008] EWCA Civ 692; [2009] PTSR 19, para 43) their position is in 
some ways analogous to that of expert tribunals, in respect of which the courts have 
cautioned against undue intervention by the courts in policy judgments within their 
areas of specialist competence (see Secretary of State for the Home Department v 
AH (Sudan) [2007] UKHL 49; [2008] 1 AC 678, para 30 per Lady Hale.) 

26. Recourse to the courts may sometimes be needed to resolve distinct issues of 
law, or to ensure consistency of interpretation in relation to specific policies, as in 
the Tesco case. In that exercise the specialist judges of the Planning Court have an 
important role. However, the judges are entitled to look to applicants, seeking to rely 
on matters of planning policy in applications to quash planning decisions (at local 
or appellate level), to distinguish clearly between issues of interpretation of policy, 
appropriate for judicial analysis, and issues of judgement in the application of that 
policy; and not to elide the two. 
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The two appeals 

Evolving judicial guidance 

27. To understand the reasoning of the two inspectors in the instant cases, it is 
necessary to set it in the context of the evolving High Court jurisprudence. The 
decisions in the two appeals were given in July and August 2014 respectively, after 
inquiries which ended in both cases in June. It is not entirely clear what information 
was available to the inspectors as to the current state of the High Court jurisprudence 
on this topic. The Y oxford inspector referred only to William Davis v Secretary of 
Statefor Communities and Local Government [2013] EWHC 3058 (Admin) (Lang 
J, 11 October 2013). This seems to have been the first case in which this issue had 
arisen. One of the grounds of refusal was based on a policy £20 the effect of which 
was generally to exclude development in a so-called "green wedge" area defined on 
the proposals map. Lang J recorded an argument for the developer that the policy 
should have been regarded as a "relevant policy for the supply of housing" under 
paragraph 49 because "the restriction on development potentially affects housing 
development". The judge rejected this argument summarily, saying "policy E20 
does not relate to the supply of housing and therefore is not covered by paragraph 
49" (her emphasis). 

28. By the time the two inquiries in the present case ended (June 2014), and at 
the time of the decisions, it seems that the most recent judicial guidance then 
available on the interpretation of paragraph 49 was that of Ouseley J in South 
Northamptonshire Council v Secretary of State for Communities and Local 
Government and Earwood Land [2014] EWHC 573 (Admin) (10 March 2014) ("the 
Earwood Land case"). Ouseley J favoured a wider reading which "examines the 
degree to which a particular policy generally affects housing numbers, distribution 
and location in a significant manner". He thought that the language could not 
sensibly be given a very narrow meaning because 

"This would mean that policies for the provision of housing 
which were regarded as out of date, nonetheless would be given 
weight, indirectly but effectively through the operation of their 
counterpart provisions in policies restrictive of where 
development should go ... " 

He contrasted general policies, such as those protecting "the countryside", with 
policies designed to protect specific areas or features "such as gaps between 
settlements, the particular character of villages or a specific landscape designation, 
all of which could sensibly exist regardless of the distribution and location of 
housing or other development." 

Page 13 



Page 158 of 326

29. At that time, it seems to have been assumed that if a policy were deemed to 
be "out-of-date" under paragraph 49, it was in practice to be given minimal weight, 
in effect "disapplied" (see eg Cotswold District Council v Secretary of State for 
Communities and Local Government [2013] EWHC 3719 (Admin), para 72 per 
Lewis J). In other words, it was treated for the purposes of paragraph 14 as non
policy, in the same way as if the development plan were "absent" or "silent". On 
that view, it was clearly important to establish which policies were or were not to be 
treated as out-of-date in that sense. Later cases ( after the date of the present 
decisions) introduced a greater degree of flexibility, by suggesting that paragraph 14 
did not take away the ordinary discretion of the decision-maker to determine the 
weight to be given even to an "out-of-date" policy; depending, for example, on the 
extent of the shortfall and the prospect of development coming forward to make it 
up (see eg Crane v Secretary of State for Communities and Local Government 
[2015] EWHC 425 (Admin), para 71 per Lindblom J). As will be seen, this idea was 
further developed in Lindblom LJ's judgment in the present case. 

The Yoxford site 

30. In September 2013 Suffolk Coastal District Council refused planning 
permission for a development of 26 houses on land at Old High Road in Y oxford. 
The applicant, Hopkins Homes Ltd ("Hopkins"), appealed to an inspector appointed 
by the Secretary of State. He dismissed the appeal in a decision letter dated 15 July 
2014, following an inquiry which began in February and ended in June 2014. 

31. The statutory development plan for the area comprised the Suffolk Coastal 
District Local Plan ("SCDLP") adopted in July 2013, and certain "saved" policies 
from the previous local plan ("the old Local Plan") adopted in December 1994. 
Chapter 3 SCDLP set out a number of "strategic policies", including: 

i) Under the heading "Housing", Policy SP2 ("Housing numbers and 
Distribution") proposed as its "core strategy" to make provision for 7,900 

new homes across the district in the period 2010-2027. In addition, "an early 
review" to be commenced by 2015 was to identify "the full, objectively 
assessed housing needs" for the district, with proposals to ensure that these 
were met so far as consistent with the NPPF. A table showed the proposed 
locations across the district to make up the total of 7,900 homes. 

ii) Under the heading "The Spatial Strategy", Policy SPI 9 ("Settlement 
Policy") identified Y oxford as one of a number of Key Service Centres, 
which provide "an extensive range of specified facilities", and where "modest 
estate-scale development" may be appropriate "within the defined physical 
limits" (under policy SP27 - "Key and Local Service Centres"). Outside these 
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settlements (under policy SP 29 - "The Countryside") there was to be ''no 
development other than in special circumstances". 

iii) The commentary to SP19 (para 4.05) explained that "physical limits 
boundaries" or "village envelopes" would be drawn up for the larger 
settlements, but that these limits are "a policy tool" and that where allocations 
are proposed outside the envelopes, the envelopes would be redrawn to 
include them. 

32. In his report on the examination of the draft SCDLP, the inspector had 
commented on the adequacy of the housing provision (paras 31-51). He had noted 
how the proposed figure of7,590 homes fell short of what was later agreed to be the 
requirement for the plan period of 11,000 extra homes. He had considered whether 
to suspend the examination to enable the council to assess the options. He decided 
not to do so, recognising that there were other sites which might come forward to 
boost supply, and the advantages of enabling these to be considered "in the context 
of an up-to-date suite of local development management policies that are consistent 
with the Framework ... " 

33. The "saved" policies from the old plan included: 

AP4 ("Parks and gardens of historic or landscape interest") 

"The District Council will encourage the preservation and/or 
enhancement of parks and gardens of historic and landscape 
interest and their surroundings. Planning permission for any 
proposed development will not be granted if it would have a 
materially adverse impact on their character, features or 
immediate setting." 

AP13 ("Special Landscape Areas") 

"The valleys and tributaries of (named rivers) and the Parks and 
Gardens of Historic or Landscape Interest are designated as 
Special Landscape Areas and shown on the Proposals Map. 
The District Council will ensure that no development will take 
place which would be to the material detriment of, or materially 
detract from, the special landscape quality." 
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The appeal site formed part of an area of Historic Parkland (related to an 18th 
century house known as "Grove Park,,) identified by the council in its 
Supplementary Planning Guidance 6 "Historic Parks and Gardens" (SPG) dated 
December 1995. 

34. In his decision-letter on the planning appeal, the inspector identified the main 
issues as including: consideration of a five years' supply of housing land, the 
principle of development outside the defined village, and the effects of the proposal 
on the local historic parkland and landscape (para 4). He referred to paragraphs 14 
and 49 of the NPPF, which he approached on the basis that it was "very unlikely 
that a five years' supply of housing land could now be demonstrated" (paras 5-6). 
There had been a debate before him whether the recent adoption of the local plan 
meant that its policies are "automatically up-to-date", but he read the comments of 
the examining Inspector on the need for an early review of housing delivery as 
indicating the advantages of "considering development in the light of other up-to 
date policies", whilst accepting that pending the review "relevant policies for the 
supply of housing may be considered not to be up-to-date" (para 7). 

35. He then considered which policies were "relevant policies for the supply of 
housing" within the meaning of paragraph 49 (paras 8-9). Policy SP2 "which sets 
out housing provision for the District" was one such policy and "cannot be 
considered as up-to-date". Policy SP15 relating to landscape and townscape "and 
not specifically to the supply of housing" was not a relevant policy "and so is up-to
date". For the same reason, policy SP19, which set the settlement hierarchy and 
showed percentages of total proposed housing for "broad categories of settlements", 
but did not suggest figures or percentages for individual settlements, was also seen 
as up-to-date; as was SP27, which related specifically to Key and Local Service 
Centres, and sought, among other things, to reinforce their individual character. 

36. Of the saved policy AP4 he noted "a degree of conflict" with paragraph 215 
of the Framework "due to the absence of a balancing judgement in Policy AP4", but 
thought its "broad aim" consistent with the aims of the Framework. He said: "these 
matters reduce the weight that I attach to Policy AP4, although I shall attach some 
weight to it". Similarly, he thought Policy AP13 consistent with the aims of the 
Framework to "recognise the intrinsic quality of the countryside and promote 
policies for the conservation and enhancement of the natural environment" (para 
10). 

37. In relation to the proposal for development outside the defined village limits, 
he observed that the appeal site was outside the physical limits boundary "as defined 
in the very recently adopted Local Plan". He regarded the policy directing 
development to within the physical limits of the settlement to be "in accordance with 
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one of the core principles of the Framework, recognising the intrinsic character and 
beauty of the countryside". On this aspect he concJuded: 

"I consider that the appeal site occupies an important position 
adjacent to the settlemept, where Old High Road marks the end 
of the village and the start to the open countryside. The 
proposed development would be unacceptable in principle, 
contrary to the provisions of Policies SP2 7 and SP29 and 
contrary to one of the core principles of the Framework." (paras 
13-14) 

38. As to its location within a historic parkland, be discussed the quality of the 
landscape and the impact of the proposal, and concluded: 

"20. In relation to the built character and layout of Yoxford 
and its setting, Old High Road forms a strong and definite 
boundary to the built development of the village here. I do not 
agree that the proposal forms an appropriate development site 
in this respect, but would be seen as an ad-hoc expansion across 
what would otherwise be seen as the village/countryside 
boundary and the development site would not be contained to 
the west by any existing logical boundary. 

21. In respect of these matters, the historic parkland forms a 
non-designated heritage asset, as defined in the Framework and 
I conclude that the proposal would have an unacceptable effect 
on the significance of this asset. In relation to local policies, I 
find that the proposal would be in conflict with the aims of 
Policies AP4 and AP 13 of the old Local Plan ... " 

39. Finally, under the heading "The planning balance", he acknowledged the 
advantage that the proposal would bring "additional homes, including some 
affordable, within a District where the supply of homes is a concern", but said: 

"However, I have found significant conflict with policies in the 
recently adopted Local Plan. I have also found conflict with 
some saved policies of the old Local Plan and I have sought to 
balance these negative aspects of the proposal against its 
benefits. In doing so, I consider that the unacceptable effects of 
the development are not outweighed by any benefits and means 
that it cannot be considered as a sustainable form of 
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development, taking account of its three dimensions as set out 
at paragraph 7 of the Framework. Therefore, the proposal 
conflicts with the aims of the Framework." (paras 31-32) 

40. Hopkins challenged the decision in the High Court on the grounds that the 
inspector had misdirected himself in three respects: in short, as to the interpretation 
of NPPF paragraph 49; as to the status of the limits boundary to Y oxford; and as to 
the status of Policy AP4. The Secretary of State conceded that the inspector had 
misapplied the policy in paragraph 49. Suppers tone J referred to the approach of 
Ouseley J in the Earwood Land case, with which he agreed, preferring it to that of 
Lang Jin the William Davis case. He accepted the submission for Hopkins that the 
inspector had erred in thinking that paragraph 49 only applied to "policies dealing 
with the positive provision of housing", with the result that his decision had to be 
quashed (paras 33, 38-41). He held in addition that this inspector had wrongly 
proceeded on the basis that the village boundary had been defined in the recent local 
plan, rather than in the earlier plan (para 46); and that he had failed properly to assess 
the significance of the heritage asset as required by paragraph 135 of the Framework 
(para 53). On 30 January 2015 Supperstone J quashed the decision. The council's 
appeal to the Court of Appeal failed. It now appeals to this court. 

The Willaston site 

41. The Crewe and Nantwich Replacement Local Plan, adopted on 17 February 
2005 ("the adopted RLP") sought to address the development needs of the Crewe 
and Nantwich area for the period from 1996 to 201 l. Under the 2004 Act, it should 
have been replaced by a Local Development Framework by 2008. This did not 
happen. As a consequence, the policies were saved by the Secretary of State by 
Direction (dated 14 February 2008). 

42. Crewe is identified as a location for new housing growth in the emerging 
Local Plan, which is the subject of an ongoing examination in public and subject to 
objections, as are some of the proposed housing allocations. At the time of the public 
inquiry in June 2014, the emerging Local Plan was understood to be over two years 
from being adopted. Richborough Estates Partnership LLP ("Richborough") in 
August 2013 applied to Cheshire East Borough Council for permission for a 
development of up to 170 houses on land north of Moorfields in Willaston. The 
council having failed to determine the application within the prescribed period, 
Richborough appealed. Willaston is a settlement within the defined urban area of 
Crewe, but for the most part is physically separate from the town. As a consequence 
there is open land between Willaston and the main built up area of Crewe, within 
which open land the appeal site lies. 

Page 18 



Page 163 of 326

43. In the appeal Cheshire East relied on the adopted RLP, in particular policies 
NE.2, NE.4, and RES.5: 

i) Policy NE.2 ("Open Countryside") seeks to protect the open 
countryside from new build development for its own sake, permitting only a 
very limited amount of small scale development mainly for agricultural, 
forestry or recreational purposes. 

ii) Policy NE.4 ("Green Gap") relates to areas of open land around Crewe 
(including the area of the appeal site) identified as needing additional 
protection "in order to maintain the definition and separation of existing 
communities". The policy provides that permission will not be granted for 
new development, including housing, save for limited exceptions. It has the 
same inner boundary as NE.2. 

iii) Policy RES.5 ("Housing in the open countryside") permits only very 
limited forms of residential development in the open countryside, such as 
agricultural workers' dwellings. 

44. In his decision letter dated 1 August 2014 the inspector allowed the appeal 
and granted planning permission for up to 146 dwellings. He concluded that 
Cheshire East was unable to demonstrate the minimum five year supply of housing 
land required under paragraph 4 7 of the NPFF. The council appears to have accepted 
at the inquiry that policy NE.2 was a policy "for the supply of housing". The 
inspector thought that the same considerations applied to the other two policies 
relied on by the council, all of which were therefore relevant policies within 
paragraph 49, although he acknowledged that policy NE.4 also performed strategic 
functions in maintaining the separation and definition of settlements and in 
landscape protection. He noted also that two of the housing sites in the emerging 
local plan were in designated "green gaps", which led him to give policy NE.4 
reduced weight (paras 31-3 5). 

45. He concluded on this aspect (para 94): 

"94. I have concluded that there is not a demonstrable five
year supply of deliverable housing sites (issue (i)). In the light 
of that, the weight of policies in the extant RLP relevant to the 
supply of housing is reduced (issue (ii)). That applies in 
particular to policies NE.2, NE.4 and RES.5 in so far as their 
extent derives from settlement boundaries that in tum reflect 
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out-of-date housing requirements, though policy NE.4 also has 
a wider purpose in maintaining gaps between settlements." 

46. He considered the application of the Green Gap policy, concluding that there 
would be "no significant harm to the wider functions of the gap in maintaining the 
definition and separation of these two settlements" (para 95). His overall conclusion 
was as follows: 

"101. I conclude that the proposed development would be 
sustainable overall, and that the adverse effects of it would not 
significantly and demonstrably outweigh the benefits when 
assessed against the policies in the Framework as a whole. 
There are no specific policies in the NPPF that indicate that this 
development should be restricted. In such circumstances, and 
where relevant development plan policies are out-of-date, the 
NPPF indicates that permission should be granted unless 
material considerations indicate otherwise. There are no further 
material considerations that do so." 

4 7. The council's challenge succeeded before Lang J, who quashed the 
inspector's decision by an order dated 25 February 2015. In short, she concluded 
that the inspector had erred in treating policy NE.4 as a relevant policy under 
paragraph 49, and in seeking "to divide the policy, so as to apply it in part only" 
(para 63). Richborough's appeal was allowed by the Court of Appeal with the result 
that the permission was restored. The council appeals to this court. 

The Court of Appeal's interpretation 

48. Giving the judgment of the court, Lindblom LJ referred to the relevant parts 
of the NPPF and (at para 21) the three competing interpretations of paragraph 49: 

i) Narrow: limited to policies dealing only with the numbers and 
distribution of new housing, and excluding any other policies of the 
development plan dealing generally with the disposition or restriction of new 
development in the authority's area. 

ii) Wider: including both policies providing positively for the supply of 
new housing and other policies, or "counterpart" policies, whose effect is to 
restrain the supply by restricting housing development in certain parts of the 
authority's area. 
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iii) Intermediate: as under (ii), but excluding policies designed to protect 
specific areas or features, such as gaps between settlements, the particular 
character of villages or a specific landscape designation (as suggested by 
Ouseley Jin the Earwood Land case). 

49. He discussed the connection between paragraph 49 and the presumption in 
favour of sustainable development in paragraph 14, which lay in the concept of 
relevant policies being not "up-to-date" under paragraph 49, and therefore "out-of
date" for the purposes of paragraph 14 (para 30). He explained the court's reasons 
for preferring the wider view of paragraph 49. He read the words "for the supply of 
housing" as meaning "affecting the supply of housing", which he regarded as not 
only the "literal interpretation" of the policy, but "the only interpretation consistent 
with the obvious purpose of the policy when read in its context". He continued: 

"33. Our interpretation of the policy does not confine the 
concept of 'policies for the supply of housing' merely to 
policies in the development plan that provide positively for the 
delivery of new housing in terms of numbers and distribution 
or the allocation of sites. It recognizes that the concept extends 
to plan policies whose effect is to influence the supply of 
housing land by restricting the locations where new housing 
may be developed - including, for example, policies for the 
Green Belt, policies for the general protection of the 
countryside, policies for conserving the landscape of Areas of 
Outstanding Natural Beauty and National Parks, policies for 
the conservation of wildlife or cultural heritage, and various 
policies whose purpose is to protect the local environment in 
one way or another by preventing or limiting development. It 
reflects the reality that policies may serve to form the supply of 
housing land either by creating it or by constraining it - that 
policies of both kinds make the supply what it is." (para 33) 

50. The court rejected the "narrow" interpretation, advocated by the councils, 
which it thought "plainly wrong": 

"It is both unrealistic and inconsistent with the context in which 
the policy takes its place. It ignores the fact that in every 
development plan there will be policies that complement or 
support each other. Some will promote development of one 
type or another in a particular location, or by allocating sites 
for particular land uses, including the development of housing. 
Others will reinforce the policies of promotion or the site 
allocations by restricting development in parts of the plan area, 
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either in a general way - for example, by preventing 
development in the countryside or outside defined settlement 
boundaries - or with a more specific planning purpose - such as 
protecting the character of the landscape or maintaining the 
separation between settlements." (para 34) 

51. Whether a particular policy of a plan was a relevant policy in that sense was 
a matter for the decision-maker, not the court (para 45). Furthermore 

"46. We must emphasize bere that the policies in paragraphs 
14 and 49 of the NPPF do not make 'out-of-date' policies for 
the supply of housing irrelevant in the determination of a 
planning application or appeal. Nor do they prescribe how 
much weight should be given to such policies in the decision. 
Weight is, as ever, a matter for the decision-maker ... Neither 
of those paragraphs of the NPPF says that a development plan 
policy for the supply of housing that is 'out-of-date' should be 
given no weight, or minimal weight, or, indeed, any specific 
amount of weight. They do not say that such a policy should 
simply be ignored or disapplied ... " 

52. In relation to the Y oxford site, the court agreed with Supperstone J that the 
inspector had wrongly applied the erroneous "narrow" interpretation. Policies SP 
19, 27 and 29, were all relevant policies in that they all "affect the supply of housing 
land in a real way by restraining it" (paras 51-52). The court also agreed with the 
judge that the inspector had been mistaken in assuming that the physical limits of 
the village had been established in the 2013 plan (para 58); and also that he had 
misapplied paragraph 135 relating to heritage assets (para 65). In that respect there 
could be no criticism of his treatment of the impact of the development on the local 
landscape, but what was lacking was 

" ... a distinct and clearly reasoned assessment of the effect the 
development would have upon the significance of the parkland 
as a 'heritage asset', and, crucially, the 'balanced judgment' 
called for by paragraph 135, 'having regard to the scale of any 
harm or loss and the significance of the heritage asset'." (para 
65) 

53. In respect of the Willaston site, the court disagreed with Lang J's conclusion 
that policy NE.4 was not a relevant policy for the supply of housing. The inspector 
had made no error of law in that respect, and his decision should be restored (paras 
69-71). 
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Discussion 

Interpretation of paragraph I 4 

54. The argument, here and below, has concentrated on the meaning of paragraph 
49, rather than paragraph 14 and the interaction between the two. However, since 
the primary purpose of paragraph 49 is simply to act as a trigger to the operation of 
the "tilted balance" under paragraph 14, it is important to understand how that is 
intended to work in practice. The general effect is reasonably clear. In the absence 
ofrelevant or up-to-date development plan policies, the balance is tilted in favour of 
the grant of permission, except where the benefits are "significantly and 
demonstrably" outweighed by the adverse effects, or where "specific policies" 
indicate otherwise. (See also the helpful discussion by Lindblom J in Bloor Homes 
East Midlands Ltd v Secretary of State for Communities and T,ocal Governmenl 
[2014] EWHC 754 (Admin), paras 42ff) 

55. It has to be borne in mind also that paragraph 14 is not concerned solely with 
housing policy. It needs to work for other forms of development covered by the 
development plan, for example employment or transport. Thus, for example, there 
may be a relevant policy for the supply of employment land, but it may become out
of-date, perhaps because of the arrival of a major new source of employment in the 
area. Whether that is so, and with what consequence, is a matter of planning 
judgement, unrelated of course to paragraph 49 which deals only with housing 
supply. This may in tum have an effect on other related policies, for example for 
transport. The pressure for new land may mean in tum that other competing policies 
will need to be given less weight in accordance with the tilted balance. But again 
that is a matter of pure planning judgement, not dependent on issues of legal 
interpretation. 

56. If that is the right reading of paragraph 14 in general, it should also apply to 
housing policies deemed "out-of-date" under paragraph 49, which must accordingly 
be read in that light. It also shows why it is not necessary to label other policies as 
"out-of-date" merely in order to determine the weight to be given to them under 
paragraph 14. As the Court of Appeal recognised, that will remain a matter of 
planning judgement for the decision-maker. Restrictive policies in the development 
plan (specific or not) are relevant, but their weight will need to be judged against the 
needs for development of different kinds (and housing in particular), subject where 
applicable to the "tilted balance''. 
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Paragraph 49 

57. Unaided by the legal arguments, I would have regarded the meaning of 
paragraph 49 itself, taken in context, as reasonably clear, and not susceptible to 
much legal analysis. It comes within a group of paragraphs dealing with delivery of 
housing. The context is given by paragraph 47 which sets the objective of boosting 
the supply of housing. In that context the words "policies for the supply of housing" 
appear to do no more than indicate the category of policies with which we are 
concerned, in other words "housing supply policies". The word "for" simply 
indicates the purpose of the policies in question, so distinguishing them from other 
familiar categories, such as policies for the supply of employment land, or for the 
protection of the countryside. I do not see any justification for substituting the word 
"affecting", which has a different emphasis. It is true that other groups of policies, 
positive or restrictive, may interact with the housing policies, and so affect their 
operation. But that does not make them policies for the supply of housing in the 
ordinary sense of that expression. 

58. In so far as the paragraph 47 objectives are not met by the housing supply 
policies as they stand, it is quite natural to describe those policies as "out-of-date" 
to that extent. As already discussed, other categories of policies, for example those 
for employment land or transport, may also be found to be out-of-date for other 
reasons, so as to trigger the paragraph 14 presumption. The only difference is that 
in those cases there is no equivalent test to that of the five-year supply for housing. 
In neither case is there any reason to treat the shortfall in the particular policies as 
rendering out-of-date other parts of the plan which serve a different purpose. 

59. This may be regarded as adopting the "narrow" meaning, contrary to the 
conclusion of the Court of Appeal. However, this should not be seen as leading, as 
the lower courts seem to have thought, to the need for a legalistic exercise to decide 
whether individual policies do or do not come within the expression. The important 
question is not how to define individual policies, but whether the result is a five
year supply in accordance with the objectives set by paragraph 47. If there is a failure 
in that respect, it matters not whether the failure is because of the inadequacies of 
the policies specifically concerned with housing provision, or because of the over
restrictive nature of other non-housing policies. The shortfall is enough to trigger 
the operation of the second part of paragraph 14. As the Court of Appeal recognised, 
it is that paragraph, not paragraph 49, which provides the substantive advice by 
reference to which the development plan policies and other material considerations 
relevant to the application are expected to be assessed. 

60. The Court of Appeal was therefore right to look for an approach which shifted 
the emphasis to the exercise of planning judgement under paragraph 14. However, 
it was wrong, with respect, to think that to do so it was necessary to adopt a reading 
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of paragraph 49 which not only changes its language, but in doing so creates a form 
of non-statutory fiction. On that reading, a non-housing policy which may 
objectively be entirely up-to-date, in the sense of being recently adopted and in itself 
consistent with the Framework, may have to be treated as notionally "out-of-date" 
solely for the purpose of the operation of paragraph 14. 

61. There is nothing in the statute which enables the Secretary of State to create 
such a fiction, nor to distort what would otherwise be the ordinary consideration of 
the policies in the statutory development plan; nor is there anything in the NPPF 
which suggests an intention to do so. Such an approach seems particularly 
inappropriate as applied to fundamental policies like those in relation to the Green 
Belt or Areas of Outstanding Natural Beauty. No-one would naturally describe a 
recently approved Green Belt policy in a local plan as "out of date", merely because 
the housing policies in another part of the plan fail to meet the NPPF objectives. Nor 
does it serve any purpose to do so, given that it is to be brought back into paragraph 
14 as a specific policy under footnote 9. It is not "out of date", but the weight to be 
given to it alongside other material considerations, within the balance set by 
paragraph 14, remains a matter for the decision-maker in accordance with ordinary 
principles. 

The two appeals 

62. Against this background I can deal relatively shortly with the two individual 
appeals. On both I arrive ultimately at the same conclusion as the Court of Appeal. 

63. It is convenient to begin with the Willaston appeal, where the issues are 
relatively straightforward. On any view, quite apart from paragraph 49, the current 
statutory development plan was out of date, in that its period extended only to 2011. 
On my understanding of paragraph 49, the council and the inspector both erred in 
treating policy NE.2 ("Countryside") as "a policy for the supply of housing". But 
that did not detract materially from the force of his reasoning (see the summary in 
paras 44-45 above). He was clearly entitled to conclude that the weight to be given 
to the restrictive policies was reduced to the extent that they derived from 
"settlement boundaries that in tum reflect out-of-date housing requirements" (para 
94). He recognised that policy NE.4 had a more specific purpose in maintaining the 
gap between settlements, but he considered that the proposal would not cause 
significant harm in this context (para 95). His final conclusion (para 101) reflected 
the language of paragraph 14 (the tilted balance). There is no reason to question the 
validity of the permission. 

64. The Yoxford appeal provides an interesting contrast, in that there was an up
to-date development plan, adopted in the previous year; but its housing supply 
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policies failed to meet the objectives set by paragraph 47 of the NPPF. The inspector 
rightly recognised that they should be regarded as "out-of-date" for the purposes of 
paragraph 14. At the same time, it provides a useful illustration of the unreality of 
attempting to distinguish between policies for the supply of housing and policies for 
other purposes. Had it mattered, I would have been inclined to place in the housing 
category policy SP2, the principal policy for housing allocations. SP 19 (settlement 
policy) would be more difficult to place, since, though not specifically related to 
housing, it was seen (as the commentary indicated) as a "planning tool" designed to 
differentiate between developed areas and the countryside. 

65. Understandably, in the light of the judicial guidance then available to him, 
the inspector thought it necessary to make the distinction, and to reflect it in the 
planning balance. He categorised both SP 19 and SP 27 as non-housing policies, and 
for that reason to be regarded as "up-to-date" (see para 35 above). Under the Court 
of Appeal's interpretation this was an erroneous approach, because each of these 
policies "affected" the supply of housing, and should have been considered out-of
date for that reason. On my preferred approach his categorisation was not so much 
erroneous in itself, as inappropriate and unnecessary. It only gave rise to an error in 
law in so far as it may have distorted his approach to the application of paragraph 
14. 

66. As to that I agree with the courts below that his approach (through no fault 
of his own) was open to criticism. Having found that the settlement policy was up
to-date, and that the boundary had been approved in the recent plan, he seems to 
have attached particular weight to the fact that it had been defined in "the very 
recently adopted Local Plan" (para 37 above). I would not criticise him for failing 
to record that it had been carried forward from the previous plan. In some 
circumstances that could be a sign of robustness in the policy. But in this case it was 
clear from the plan itself that the settlement boundary was, to an extent at least, no 
more than the counterpart of the housing policies, and that, under the paragraph 14 
balance, its weight might need to be reduced if the housing objectives were to be 
fulfilled. He should not have allowed its supposed status as an "up-to-date" policy 
under paragraph 49 to give it added weight. It is true that he also considered the 
merits of the site (quite apart from the plan) as providing a "strong and definite 
boundary" to the village (para 20). But I am not persuaded that this is sufficient to 
make it clear that the decision would have been the same in any event. 

67. I do not, however, agree with the Court of Appeal's criticisms ofhis treatment 
of the Heritage Asset policy. Paragraph 10 of bis letter (summarised at para 36 
above) is in my view a faithful application of the guidance in paragraph 215 of the 
Framework. That does not, and could not, suggest that even "saved" development 
plan policies are simply replaced by the policies in the Framework. What it does is 
to indicate that the weight to be given to the saved policies should be assessed by 
reference to their degree of consistency with the Framework. That is what the 
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inspector did. Having done so be was entitled to be guided by the policies as stated 
in the saved plans, and not treat them as replaced by paragraph 135. 

68. In any event, in so far as there needs to be a "balanced judgement", which the 
Court of Appeal regarded as "crucial" -(para 65), that seems to me provided by the 
last section of his letter, headed appropriately "the planning balance". Overall the 
letter seems to me an admirably clear and carefully constructed appraisal of the 
relevant planning issues, in the light of the judicial guidance then available. It is with 
some reluctance therefore that I feel bound to agree with the Court of Appeal that 
the decision must be quashed, albeit on narrower grounds. The result, is that the 
order of Supperstone J will be affirmed, and the planning appeal will fall to be re
determined. 

Conclusion 

69. For these reasons I would dismiss both appeals. 

LORD GILL: (with whom Lord Neuberger, Lord Clarke and Lord Hodge 
agree) 

70. I agree with Lord Carnwath's conclusions on the decision that is appealed 
against and with his views as to the disposal of these appeals. I only add some 
comments on the approach that should be taken in the application of the National 
Planning Policy Framework (the Framework) in planning applications for housing 
development. 

71. These appeals raise a question as to the respective roles of the courts and of 
the planning authorities and the inspectors in relation to guidance of this kind; and 
a specific question of interpretation arising from paragraph 49 of the Framework. 

72. In Tesco Stores Ltd v Dundee City Council, (ASDA Stores Ltd intervening) 
([2012] UK.SC 13) Lord Reed considered the former question in relation to 
development plan policies. He expressed the view, as a general principle of 
administrative law, that policy statements should be interpreted objectively in 
accordance with the language used, read as always in its proper context (at para 18). 
The proper context, in my view, is provided by the over-riding objectives of the 
development plan and the specific objectives to which the policy statement in 
question is directed. Taking a similar approach to that of Lord Reed, I consider that 
it is the proper role of the courts to interpret a policy where the meaning of it is 
contested, while that of the planning authority is to apply the policy to the facts of 
the individual case. 
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73. In my opinion, the same distinction falls to be made in relation to guidance 
documents such as the Framework. In both cases the issue of interpretation is the 
same. It is about the meaning of words. That is a question for the courts. The 
application of the guidance, as so interpreted, to the individual case is exclusively a 
planning judgment for the planning authority and the inspectors. 

74. The guidance given by the Framework is not to be interpreted as if it were a 
statute. Its purpose is to express general principles on which decision-makers are to 
proceed in pursuit of sustainable development (paras 6-10) and to apply those 
principles by more specific prescriptions such as those that are in issue in these 
appeals. 

75. In my view, such prescriptions must always be interpreted in the overall 
context of the guidance document. That context involves the broad purpose of the 
guidance and the particular planning problems to which it is directed. Where the 
guidance relates to decision-making in planning applications, it must be interpreted 
in all cases in the context of section 70(2) of the Town and Country Planning Act 
1990 and section 38(6) of the Planning and Compulsory Purchase Act 2004, to 
which the guidance is subordinate. While the Secretary of State must observe these 
statutory requirements, he may reasonably and appropriately give guidance to 
decision-makers who have to apply them where the planning system is failing to 
satisfy an unmet need. He may do so by highlighting material considerations to 
which greater or less weight may be given with the over-riding objective of the 
guidance in mind. It is common ground that such guidance constitutes a material 
consideration (Framework, para 2). 

76. In relation to housing, the objective of the Framework is clear. Section 6, 
"Delivering a wide choice of high quality homes", deals with the national problem 
of the unmet demand for housing. The purpose of paragraph 4 7 is "to boost 
significantly the supply of housing". To that end it requires planning authorities (a) 
to ensure inter alia that plans meet the full, objectively assessed needs for market 
and affordable housing in the housing market area, as far as is consistent with the 
policies set out in the Framework, including the identification of key sites that are 
critical to the delivery of the housing strategy over the plan period; (b) to identify 
and update annually a supply of specific deliverable sites sufficient to provide five 
years' worth of housing against their housing requirements, with an additional buffer 
of 5% to ensure choice and competition in the market for the land; and ( c) in the 
longer term to identify a supply of specific, developable sites or broad locations for 
growth for years six to ten and, where possible, for years 11-15. 

77. The importance that the guidance places on boosting the supply of housing is 
further demonstrated in the same paragraph by the requirements that for market and 
affordable housing planning authorities should illustrate the expected rate of housing 
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delivery through a housing trajectory for the plan period and set out a housing 
implementation strategy for the full range of housing, describing how they will 
maintain delivery of a five-years supply of housing land to meet their housing target; 
and that they should set out their own approach to housing density to reflect local 
circumstances. The message to planning authorities is unmistakeable. 

78. These requirements, and the insistence on the provision of"deliverable" sites 
sufficient to provide the five years' worth of housing, reflect the futility of 
authorities' relying in development plans on the allocation of sites that have no 
realistic prospect of being developed within the five-year period. 

79. Among the obvious constraints on housing development are development 
plan policies for the preservation of the greenbelt, and environmental and amenity 
policies and designations such as those referred to in footnote 9 of paragraph 14. 
The rigid enforcement of such policies may prevent a planning authority from 
meeting its requirement to provide a five-years supply. 

80. This is the background to the interpretation of paragraph 49. The paragraph 
applies where the planning authority has failed to demonstrate a five-years supply 
of deliverable sites and is therefore failing properly to contribute to the national 
housing requirement. In my view, paragraph 49 derives its content from paragraph 
47 and must be applied in decision-making by reference to the general prescriptions 
of paragraph 14. 

81. To some extent the issue in these cases has been obscured by the doctrinal 
controversy which has preoccupied the courts hitherto between the narrow and the 
wider interpretation of the words "relevant policies for the supply of housing". I 
think that the controversy results from too narrow a focus on the wording of that 
paragraph. I agree with the view taken by Lindblom LJ in his lucid judgement that 
the task of the court is not to try to reconcile the various first instance judgments on 
the point, but to interpret the policy of paragraph 49 correctly (at para 23). In 
interpreting that paragraph, in my opinion, the court must read it in the policy 
context to which I have referred, having in view the planning objective that the 
Framework seeks to achieve. 

82. I regret to say that I do not agree with the interpretation of the words "relevant 
policies for the supply of housing" that Lindblom LJ has favoured. In my view, the 
straightforward interpretation is that these words refer to the policies by which 
acceptable housing sites are to be identified and the five-years supply target is to be 
achieved. That is the narrow view. The real issue is what follows from that. 
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83. If a planning authority that was in default of the requirement of a five-years 
supply were to continue to apply its environmental and amenity policies with full 
rigour, the objective of the Framework could be frustrated. The purpose of paragraph 
49 is to indicate a way in which the lack of a five-years supply of sites can be put 
right. It is reasonable for the guidance to suggest that in such cases the development 
plan policies for the supply of housing, however recent they may be, should not be 
considered as being up to date. 

84. If the policies for the supply of housing are not to be considered as being up 
to date, they retain their statutory force, but the focus shifts to other material 
considerations. That is the point at which the wider view of the development plan 
policies has to be taken. 

85. Paragraph 49 merely prescribes how the relevant policies for the supply of 
housing are to be treated where the planning authority has failed to deliver the 
supply. The decision-maker must next tum to the general provisions in the second 
branch of paragraph 14. That takes as the starting point the presumption in favour 
of sustainable development, that being the "golden thread" that runs through the 
Framework in respect of both the drafting of plans and the making of decisions on 
individual applications. The decision-maker should therefore be disposed to grant 
the application unless the presumption can be displaced. It can be displaced on only 
two grounds both of which involve a planning judgment that is critically dependent 
on the facts. The first is that the adverse impacts of a grant of permission, such as 
encroachment on the greenbelt, will "significantly and demonstrably" outweigh the 
benefits of the proposal. Whether the adverse impacts of a grant of permission will 
have that effect is a matter to be "assessed against the policies in the Framework, 
taken as a whole". That clearly implies that the assessment is not confined to 
environmental or amenity considerations. The second ground is that specific policies 
in the Framework, such as those described in footnote 9 to the paragraph, indicate 
that development should be restricted. From the terms of footnote 9 it is reasonably 
clear that the reference to "specific policies in the Framework" cannot mean only 
policies originating in the Framework itself. It must also mean the development plan 
policies to which the Framework refers. Green belt policies are an obvious example. 

86. Although my interpretation of the guidance differs from that of the Court of 
Appeal, I have come to the same conclusions in relation to the disposal of these 
cases. I agree with Lord Carnwath that in the Willaston decision, notwithstanding 
an erroneous interpretation of policy NE.2 as being a policy for the supply of 
housing, the Inspector got the substance of the matter right and accurately applied 
paragraph 14. I agree too with Lord Camwath, for the reasons that he gives (at para 
68), that in the Y oxford decision the Inspector made a material, but understandable, 
error. I would therefore dismiss both appeals. 
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