
Appendix 17: Law and Guidance 

Index 

1) Wildlife and Countryside Act 1981 c.69, Section 14 Introduction of new species etc.

2) Williams v Network Rail Infrastructure Ltd., [2019] 1QB 601
3) Environmental Protection Act 1990, Section 33 Prohibition on unauthorised or 

harmful deposit, treatment or disposal etc. of waste.

4) Environmental Protection Act 1990, Section 34 Duty of care etc. as respects waste
5) Environmental Protection Act 1990, Section 75 Meaning ‘waste’ and household, 

commercial and industrial waste and hazardous waste

6) Anti-social Behaviour, Crime and Policing Act 2014, Section 43 Power to issue 

notices

7) Anti-social Behaviour, Crime and Policing Act 2014, Section 47 Remedial action by 

local authority

8) Anti-social Behaviour, Crime and Policing Act 2014, Section 49 Remedial orders
9) Anti-social Behaviour, Crime and Policing Act 2014, Section 53 Authorised persons

10) Anti-social Behaviour, Crime and Policing Act 2014, Section 54 Exemption from 

liability

11) Anti-social Behaviour, Crime and Policing Act 2014: Anti-social behaviour powers, 

Statutory guidance for frontline professionals, Home Office, 2019

12) Town and Country Planning Act 1990, Section 215 Power to require proper 

maintenance of land

13) Town and Country Planning Act 1990, Section 217 Appeal against a section 215 

notice

14) Guidance: Strike off, dissolution and restoration, gov.uk
15) Companies Act 2006, Section 451 Default filing accounts and reports: offences
16) Companies Act 2006, Section 453 Civil penalty for failure to file accounts and 

reports

17) Bona vacantia dissolved companies (BVC1), gov.uk

18) Companies Act 2006, Section 1014 Effect of Crown disclaimer

19) Companies Act 2006, Section 1015 General effect of disclaimer

20) Companies Act 2006, Section 1016 Disclaimer of leaseholds

21) Companies Act 2006, Section 1017 Power of court to make vesting order
22) Companies Act 2006, Section 1018 Protection of persons holding under a lease

23) Companies Act 2006, Section 1019 Land subject to rentcharge

24) Clerk & Lindsell on Torts, Twenty-Second Edition, pages 888 to 898
25) R (on the Application of CALA Homes (South) Limited) v Secretary of State for 

Communities and Local Government & Anor [2011] EWCA Civ 639



26) Tesco Stores Limited v Dundee City Council, [2012] VKSC 13
27) Suffolk Coastal District Council v  Hopkins     Home Ltd and  another 

Richborough Estates Partnership LLP and another v Cheshire 

East Borough Council, [2017] VKSC 37 255

28) Corbett v Cornwall Council, [2020] EWCA Civ 508

29) Stringer v Minister of Housing and Local Government and 
Another,[1970] 22 P&CR 255

30) Westminster Council v Great Portland Estates Plc., [1984] 
WLR 1035

31) Derwent Holdings Ltd. v Trafford Borough Council, [2011] 
EWCA Civ 832

32) R (Wright) v Forest of Dean District Council (Secretary of 

State for Housing, Communities and Local Government 

intervening), [2019] VKSC 53

33) Set up a charity, gov.uk

34) Town and Country Planning Act 1990, Section 336 Interpretation

35) Open Spaces Act 1906 c. 25, Section 9 Power of local authority to acquire 

open space or burial ground

36) Open Spaces Act 1906 c. 25, Section 10 Maintenance of open spaces and 

burial grounds by local authority

37) Public Health Act 1875 c.55, Section 164 Urban authority may provide places 

of public recreation

38) Judicial Review Handbook, Sixth Edition, Michael Fordham QC,  Pages 618 to 

651

39) Watermead Parish Council v Aylesbury Vale District Council, [2017] EWCA Civ 
152

40) Local Government Act 1972, Section 101 Arrangements for Discharge of 
functions by local authorities
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Lord Justice Lindblom: 

lntroduclion 

Corbett v Com wall Council 

l. The basic question in this appeal is whether a local planning authority erred in law in 
granting planning permission for a development it found to be in conflict with development 
plan policies for the protection of Areas of Great Landscape Value but compliant with other 
relevant policies, including a policy encouraging development for tourism, and thus in 
accordance with the plan as a whole. 

2. With permission granted by Hickinbottom L.J. on 5 November 2019, the appellant, the 
Cornwall Council, appeals against the order dated 1 May 2019 of Mr C.M.G. Ockelton, Vice 
President of the Upper Tribunal (Immigration and Asylum Chamber), sitting as a deputy 
judge of the High Court, by which he quashed the council's grant of planning permission for 
development proposed by the interested party, Mr Steven Tavener, on land to the east of the 
Sun Haven Valley Caravan Park at Mawgan Porth in Newquay. The respondent, Mr William 
Corbett, is a parish councillor on the St Mawgan in Pydar Parish Council and leader of its 
Planning Group. The parish council was an objector to the proposed development. 

3. The application for planning permission was made on l l October 2017. The proposal was 
described in the application as "Use of land for the stationing of 15 static holiday caravans 
and 15 holiday lodges, provision of access and car parking". The development would extend 
the existing caravan site - a site of about 2. 7 hectares, with 100 pitches for caravans and 
tents and 39 static caravans - on to an adjacent field of l.6 hectares. The site is in the 
countryside, not in the Cornwall and Tamar Valley Area of Outstanding Natural Beauty, but 
in the Watergate and Lanherne Area of Great Landscape Value. The council's decision to 
approve the proposal was taken at a meeting of its Central Sub-Area Planning Committee on 
19 February 2018. Planning permission was granted on l March 2018. It was challenged by 
Mr Corbett in a claim for judicial review issued on 11 April 2018. 

The issues in the appeal 

4. Three main issues arise from the two grounds of appeal and the respondent's notice: first, 
whether the judge was wrong to hold that the council's decision to grant planning permission 
was a determination not in accordance with the development plan, because Policy 14 of the 
Restormel Local Plan, which relates to the effect of development on Areas of Great 
Landscape Value, prevented permission being granted; second, whether he was wrong to 
find the council's reasons for granting permission, indicated in the officer's report to 
committee, were inadequate; and third, whether he should have found that the council acted 
unlawfully by not identifying Policy 7 of the Cornwall Local Plan: Strategic Policies 2010-
2030, which relates to the developirent of housing in the countryside, as relevant to the 
proposal. 

The policies oft he development plan 

5. At the time of the council's decision, the development plan for Cornwall comprised the 
Comwal I Local Plan, adopted by the council in November 2016, and a number of policies in 
older local plans, including the Restormel Local Plan of October 2001, which were saved by 

----- -
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the Secretary of State for Communities and Local Government in September 2007. Appendix 
3 to the Cornwall Local Plan provides a schedule of "saved policies that are not being 
replaced by the Local Plan policies", which, it says, "will continue to form part of the 
development plan and ... be used in conjunction with the Local Plan". One of the policies in 
that list is Policy 14 of the Restormel Local Plan. 

6. Policy l of the Cornwall Local Plan says that"[ when] considering development proposals 
the Council will take a positive approach that reflects the presumption in favour of 
sustainable development contained in the National Planning Policy Framework ["the NPPF"] 
and set out by the policies ofthis Local Plan'', and that it "will work with applicants, 
infrastructure providers and the local community to find solutions which mean that proposals 
will be approved wherever possible, and to secure development that improves the economic, 
social and environmental conditions in the area". 

7. Policy 5 deals with proposals for development that will generate employment or promote 
tourism: 

"Policy 5: Business and Tourism 

3. The developmmt of new or upgrading of existing tourism facilities through 
the enbancemmt of existing or provision of new, high quality sustainable 
tourism facilities, attractions and accommodation will be supported where 
they would be of an appropriate scale to their location and to their 
accessibility by a range of transport modes. Proposals should provide a well 
balanced mix of economic, social and environmental benefits. 

In the text preceding Policy 5, paragraph 2.8 states: 

"2.8 Tourism The quality of Cornwall's landscapes, seascapes, towns and cultural 
heritage, enables tourism to play a major part in our economic, social and 
environmental wellbeing, it generates significant revenues, provides thousands of 
jobs and supports communities. Our key challenge is to realise this opportunity in 
better wages through improved quality and a longer season." 

8. Policy 7 concerns the development of new housing in the countryside. It states: 

"Policy 7: Housing in the countryside 
The development of new homes in the open countryside will only be permitted 
where there are special circwustances. New dwellings will be restricted to: 

l. Replacement dwellings broadly comparable to the size, scale and bulk of the 
dwelling being replaced and of an appropriate scale and character to their 
location; or 

2. [The] subdivision of existing residential dwellings; or 
3. Reuse of suitably constructed redundant, disused or historic buildings that are 

considered appropriate to retain and would lead to an enhancement to the 
immediate setting .... ; or 

4. Temporary accommodation for workers (including seasonal migrant 
workers), to support established and viable rural businesses where there is an 
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essential need for a presence on the holding, but no other suitable 
accommodation is available and it would be of a construction suitable for its 
purpose and duration; or 

5. Full time agricultural and forestry and other rural occupation workers where 
there is up to date evidence of an essential need of the business for the 
occupier to live in that specific location." 

9. Policy 7 is one of a suite of policies for housing development. It is preceded by Policy 6, on 
"Housing Mix", and foJlowed by Policy 8, on "Affordable Housing". The text for Policy 7, 
in paragraphs 2.32 to 2.37, explains the council's approach to the provision of housing in the 
countryside, stressing, in paragraph 2.33, that "[the] Plan seeks to ensure that develop ire nt 
occurs in the most sustainable locations in order to protect the open countryside from 
inappropriate development", and explaining the exceptions to the policy's general restriction 
on the development of housing in the countryside. Neither jn these three policies themselves 
nor in the text supporting them is there any mention of"tourism accommodation". 

10. Policy 23 relates to the effect of development on Cornwall's "natural environment", 
including its landscape: 

"Policy 23: Natural environment 

2. Cornish Landscapes. 

Development should be of an appropriate scale, mass and design that recognises 
and respects landscape character of both designated and un-designated 
landscapes. 

Development must take into account and respect the sensitivity and capacity of 
the landscape asset, considering cumulative impact and the wish to maintain dark 
skies and tranquillity in areas that are relatively undisturbed, using guidance from 
the Cornwall Landscape Character Assessment and supported by the descriptions 
of Areas of Great Landscape Value. 

2(b) The Heritage Coast and Areas of Great Landscape Value 

Development within the Heritage Coast and/or Areas of Great Landscape Value 
should maintain the character and distinctive landscape qualities of such areas." 

Paragraph 2.153 in the supporting text states: 

"2.153 Area of Great Landscape Value (AGLV): 
Identified on the Local Plan policies map these are areas of high landscape quality 
with strong and distinctive characteristics which rrnke them particularly sensitive 
to development. Within AGLVs the primary objective is conservation and 
enhancement of their landscape quality and individual character." 

11. Policy 14 of the Restorrrel Local Plan concerns proposals for developrrent that would 
cause "harm" to Areas of Great Landscape Value. It states: 
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(I) Developments will not be permitted that would cause harm to the landscape, 
features and characteristics of Areas of Great Landscape Value. 

(2) The following parts of the plan area are proposed as Areas of Great 
Landscape Value: 

(2) Watergate & Lanherne 
,, 

Paragraph 5.25 of the text explaining that policy states: 

"5.25 These areas have an attractive landscape where the Council considers special 
controls should exist Policy 14 recognises that these areas represent landscapes 
which are of countywide importance and seeks to protect them from inappropriate 
developmmt. .... " 

The council's decision to grant planning permission 

12. At the committee ~eting on 19 February 2018 the members bad before them a report on the 
proposal, prepared by the council's Senior Developrrent Officer, Ms Mjchelle Billing. The 
recormrendation in the report was that delegated authority be granted to approve the 
application. The committee accepted that recommendation. 

13. At the beginning of the officers' report, under the heading "Balance of Considerations and 
Conclusion", the officer said: 

3. The proposal falls within an Area of Great Landscape Value which is protected 
under local planning policy. 

4. The impact upon the landscape has been assessed and due to the valley location 
and the surrounding topography it is difficult to gain any long distance views of 
the site from public [vantage] points. It is accepted that views of the proposal site 
would be possible when approaching the site from the west and around the 
immediate location however the proposal would be seen in context with the 
existing development, therefore tempering its impact 

5. A landscaping condition will be imposed to further soften the localised views of 
the proposal. 

6. It is concluded the proposal would result in a slight/moderate impact upon the 
AGLV at a localised level. 



Page 181 of 326

Judgment Approved by the court foe binding down 
(subject to edjtorjal correclions) 

Cornett V Com wall Council 

7. The expansion of existing tourism facilities is supported by both local and 
national planning policies. 

8. The proposal would provide financial investment in the ex.isti ng business and 
provide new full time employment which would support rural economic growth. 

9. The proposal would not have an adverse impact upon residential amenity due to 
the significant separation distance. 

10. The [council's] highways officer has considered the proposal and has concluded 
that the proposal would not have a detrimental impact upon highway safety 
providing the entrance is constructed in accordance with the approved details. 

11. Considering the development in accordance with the development plan and the 
framework as a whole I would give limited weight to the impact upon the AGLV 
as the views are localised and can be further mitigated by suitable planting and 
would attribute greater weight to the economic benefits of the proposal. 

12. The proposal with the recommended conditions would result in a satisfactory 
developmmtwhich would add to sustainable economic growth in rural areas and 
assist the local tourist industry. The recommendation is to request [delegated] 
powers to approve the proposal." 

14. The officer listed relevant policies of the development plan, including Policies 1, 5 and 23 of 
the Cornwall Local Plan and Policy 14 of the Restormel Local Plan (paragraphs 15 and 16). 
The list did not include Policy 7 of the Cornwall Local Plan. 

15. She then (in paragraph 17) quoted in full the objection submitted by the parish council, 
which began in this way: 

"The PC objects to this application. 

The proposal would represent a major expansion of the existing holiday park into 
what is currently agricultural land situated on the opposite ( eastern) side of the 
Retorrick lane. All of this land falls within the Watergate/Lanherne Area of Great 
Landscape Value and so the first question raised by the application is its effect 
upon the AGLV which is protected from inappropriate development, first by 
'saved' Policy 14 of the Restormel Local Plan, and also by Policy 23 of the 
Cornwall Local Plan 

The objection then referred to appeal decisions in which the effe.ct of "holiday 
development" had been considered, including a decision in September 2017 on an appeal 
relating to a site at Lower Sticker: 

A further policy issue arises following another appeal in September 2017 in 
relation to the 'retention of 5 touring caravans for holiday letting' at Sticker, St 
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Austell .... There the inspector made the point that "a caravan used for holiday 
purposes falls within use class C3 (dwelling houses) and therefore Policy 7 of the 
CLP is relevant["]. That policy states that 'the development of new homes in the 
open countryside wi U only be permitted where there are special circlDilS tances' 
none of which applied. The appeal was therefore dismissed as "the location of the 
development is in open countryside and is contrary to the policies ofrestraint in 
LP Policies 5 and 7 and paragraph 55 of the Framework". Policy 7 is equally 
applicable to the present application." 

The objection went on to contend that Mr Tavener's proposal appeared to the parish council 
to "fall foul" of saved Policy 14 of the Restormel Local Plan and "not to conform with the 
explanatory text to Policy 23" of the Cornwall Local Plan. 

16. Under the heading ''Assessment of Key Planning Issues", the officer said that "[the] 
planning application needs to be assessed against the Development Plan policies and any 
other material considerations" (paragraph 25). On the "Principle of Development'', she told 
the members (in paragraphs 27 to 36): 

"27. The application site is located within the countryside where open rmrket housing 
would not be supported by policy. The application is for change of use of land for 
the stationing of holiday units, a condition will be imposed to restrict their use to 
holiday and therefore the proposal ... will be considered under policy 5 of the 
Cornwall Local Plan 

28. Part 3 of Policy 5 of the Cornwall Local Plan refers to Business and Tourism and 
that the developmmt of new or upgrading of existing tow-ism facilities through 
the enhancement of existing or provision of new, high quality sustainable tourism 
facilities, attractions and accommodation will be supported where they would be 
of an appropriate scale to their location and to their accessibility by a range of 
transport modes. Proposals should provide a well balanced mix of economic[,] 
social and environmental benefits. 

29. Paragraph 28 of Section 3 of [the NPPF] - Supporting a prosperous Rural 
Economy - states that local authorities should: 

• Support sustainable rural tourism and leisure developments that benefits 
businesses in rural areas, communities and visitors, and which respect the 
character of the countryside. This should include supporting the provision 
and expansion of tourist and visitor facilities in appropriate locations where 
identified needs are not met by existing facilities in rural service centres. 

30. The proposed development at Sun Valley Holiday Park is an extension to an 
existing facility which is relatively self-contained, it has its own shop and recently 
gained consent for a new galll:ls room building .... There is a bus route ( with the 
bus stop i mrnediately outside the entrance) and there are direct links from the park 
to the public right of way network to connect to Porth, therefore it is well located 
for tourist accommodation, this leads me to conclude that this proposal is 
relatively sustainable and accessible when considered against the NPPF tests. 
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31. The site area of the existing park is 2.7 hectares and has 100 pitches for 
caravans/tents which have a restricted occupancy from Good Friday to 31st 

October each year. The site also has 39 static caravans. 

32. The proposal seeks to increase the site by 1.6 hectares and station 15 static units 
and 15 holiday lodges. As the application is a change of use of the land the units 
would have to comply with the Caravan [Licensing] Act and not permanent 
buildings. 

33. It is considered that the increase in scale of the business is reasonable and the 
increase of static units would allow the holiday business to enhance the standard 
of accommodation on the site. 

34. The applicants within their statement have included a business case for the 
proposal, it states that if approved the expansion of the holiday park would 
require 3 more full time employees and increase part time cleaners and would see 
an investment of £1.8 million into the park 

35. It is concluded that the proposed scheme, namely the expansion of an existing 
sustainable tourism facility, which contains existing facilities for patrons of the 
park in an appropriate location where existing needs are not being met. The 
scheme would support economic growth and safeguard/create jobs in this rural 
area. The principle of the proposal would therefore comply with paragraph 28 of 
the NPPF and policy 5 of the CLP. 

36. The identified economic benefit of the area would weigh in favour of the 
application." 

17. On the "Impact upon Landscape Character", having reminded the members that the 
application site lies within the Area of Great Landscape Value (paragraph 39), she referred 
to Policy 23 of the Cornwall Local Plan, which, she said, "considers the Natural 
Environment", and she quoted part 2(b) of the policy ("Development within Areas of Great 
Landscape Value should maintain the character and distinctive landscape qualities of such 
areas.") (paragraphs 40 and 41). She then quoted saved Policy 14 of the Restormel Local 
Plan ("Development would [sic] not be permitted that would cause harm to the landscape 
features and characteristics of [Areas] of Great Landscape Value.") (paragraph 42 and 43). 
She then considered in detail the visibility of the application site from various rights of way 
in the locality, and continued (in paragraphs 56 to 58): 

"56. Following my assessment I consider that long distance views of the site are 
difficult to obtain due to the topography and landscape form of the area combined 
with the valley location of proposal site. I note that within the Parish Council it is 
highlighted that the site can be viewed from the Merlin Golf Club, the view point 
is not accessible by the general public. 

57. It is accepted that localised views of the site can be obtained from the approach 
road and Retorrick Lane, but these glimpses would be seen in context with the 
existing holiday park and other built development, it would not break the skyline 
or project into any views and would therefore temper the impact upon the 
landscape character. 
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58. It is considered that the overall impact upon the Area of Great Landscape Value 
would be slight/moderate at a localised level which would weigh against the 
proposal." 

18. In other passages of the report the officer advised the members that the proposed 
development would not, in the light of Policy 22 of the Cornwall Local Plan, involve the 
loss of"best and most versatile" agricultural land (paragraph 38); that it would not result in 
a "detrimental impact upon residential amenity" (paragraph 69); that it would not cause 
"harm to [the] setting" of the listed Gluvian Farmhouse (paragraph 72); that it had not been 
objected to by the council's highways officer (paragraph 75); and that its "impact on 
ecology'' would be "low" (paragraph 90). 

19. At the end of the report, the officer proposed a number of conditions, including a condition 
limiting the use and occupation of the development ( condition 3): 

"3. The 30 pitches hereby permitted shall be used as holiday accommodation only and 
shall not be occupied as a person's sole or main place ofresidence. The 
owners/operators shall maintain an up-to-date register of the names ofall 
owners/occupiers of each individual unit on the site, and of their main home 
addresses, and shall make this information available at all reasonable times to the 
Local Planning Authority. 

Reason: To accord with development plan housing policies under which 
pennanent residential accommodation would not normally be permitted on the 
site and the accommodation, by reason of its construction and/or design, is 
unsuitable for continuous occupation and in accordance with the aims and 
intentions of paragraphs 28 and 55 of [the NPPF]." 

She also proposed a condition preventing development being begun "until a scheme of hard 
and soft landscaping has been submitted to and approved in writing by the Local Planning 
Authority" ( condition 4). 

The judgment in the court below 

20. The judge observed that the officer's report contains "no discussion of the possibility that 
approval oftbe application would amount to making a decision not in accordance with saved 
Policy 14, nor of any material considerations that might or would justify a decision otherwise 
than in accordance with the development plan" (paragraph21 of the judgment). The council 
had accepted that the proposed development would have an impact on the Area of Great 
Landscape Value, and had not suggested that the impact would be other than harmful 
(paragraph 22). The judge continued (in the sarre paragraph): 

"22 .... If saved Policy 14 m:ans what it says, the plan would require the application 
to be refused. In these circumstances a decision granting planning permission 
would be a decision made not in accordance with the plan and would have to have 
been justified by material considerations indicating the desirability of a 
determination made otherwise than in accordance with the plan If, on the other 
hand, Policy 14 is to be interpreted as not imposing a prohibition on the grant of 



Page 185 of 326

.ludgrosut Annroved hY the court for handing down 
(subject to editorial corrections) 

Corbett v Cornwall Council 

permission for a development that would cause harm to the AGLV, the 
Claimant's claim is likely to be properly characterised as merely a disagreement 
with the assessments made in applying the policy to the application." 

21. He observed that there was "no inconsistency between saved Policy 14 and new Policy 23 
or any other element of the development plan''. Policy 14, he said, "does not in terms 
prohibit all development in an AGLV: it prohibits only development which would be 
harmful" (paragraph 26). He went on to say that "[an] application which, under the 
development plan (including saved policies) would not be permitted is not a planning 
application according with the policies in the plan", and that the ''other policies to which 
[ counsel] made reference could only go to weight in relation to an application which, under 
the [development plan] might be permitted" (paragraph 27). He concluded (in paragraph 
28): 

"28 .... [The] development plan read as a whole, including saved Policy 14, does not 
permit a developmmt that would cause harm to the landscape, features and 
characteristics of an AGLV covered by that policy. It follows that a determination 
granting planning permission for such a development would be a determination 
not in accordance with the development plan." 

22. The judge also concluded that the officer's report "should have made it plain to the 
[ committee] that the development plan, in ... Policy 14 required this application to be 
refused, but that it could be granted if the [committee] were satisfied that material 
considerations indicated that result" (paragraph 30). The considerations identified as 
weighing in favour of the proposal were only those that would apply if it was "covered by 
the general policies relating to developments in the countryside, in particular Policy 23, 
without consideration of the special requirements in relation to an AGLV' (paragraph 31 ). 
The "reasons for the decision under challenge have to be regarded as essentially those in the 
[officer's report], because the officer's recommendation was accepted by the [committee]". 
The members "did not appreciate that they were making a decision which did not accord 
with the development plan, and did not identify or assess any relevant material 
considerations for departing from the development plan" (paragraph 33). 

The Policy 14 issues 

23. When he refused the council's application for permission to appeal, the judge said the fact 
that "there are other parts of the plan that would permit or encourage the development if the 
site did not have this level of protection is irrelevant to the conclusion that because of the 
level of protection of AGL Vs, this development was not in accordance with the plan and so 
had to be considered in such terms rather than as a development that accorded with the plan". 
The council's decision, he said, "was infected by the error of not appreciating the special 
level of protection given to AGL Vs and the fact that departure from the plan was proposed". 

24. For the council, Mr James Findlay Q.C. submitted that those observations encapsulated the 
judge's error. His approach was "unduly strict" and "over-legalistic". What he had to 
consider was whether the council had correctly understood the relevant policies of the 
development plan and applied those policies lawfully in considering whether the proposal 
accorded with the plan as a whole. The council did that. 
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25. Mr Findlay submitted that if the judge's approach were right, there would be a real risk of 
departures from the development plan, which have to be dealt with under the procedure in 
regulation 15 of the Town and Country Planning (Development Management Procedure) 
(England) Order 2015, being needlessly generated by minimal conflicts with individual 
policies - in this case, a proposed development involving only limited harm to an Area of 
Great Landscape Value but finding support in other provisions of the plan, so that it could 
properly be said to accord with the plan as a whole. 

26. At the heart of Mr Findlay's argument was the submission that it was not for the judge to 
form a view on the extent and significance of the breach of Policy 14, as if this were a matter 
of his own planning judgment and not the council's as decision-maker. The council did not 
misunderstand the policy, or misapply it. That the officer accepted there was a breach ofit is 
evident in her report. But as she made plain (in paragraph 11), she concluded that approving 
the proposal would be a decision taken in accordance with the development plan ''as a 
whole", notwithstanding the conflict with Policy 14. She was clearly aware of the need for 
planningjudgment to be exercised on that question if the council was to perform its duty 
under section 70(2) of the Town and Country Planning Act 1990 to "have regard to ... the 
provisions of the development plan, so far as material to the application" and "other material 
considerations", and its duty under section 38(6) of the Planning and Compulsory Purchase 
Act 2004 to make the determination "in accordance with the plan unless material 
considerations indicate otherwise". Mr Findlay reminded us of the principles that emerge 
from the relevant authorities (see BDW Trading Ltd. v Secretary of State for Communities 
and Local Government [2016] EWCA Civ 493; [2017] P.T.S.R. 1337, at paragraphs 18 to 
23; Gladman Developments Ltd. v Canterbury City Council [2019] EWCA Civ 669; [2019] 
P.T.S.R. l 714, at paragraphs 21 and 22; and Chichester District Council v Secretary of State 
for Housing, Communities and Local Government [2019] EWCA Civ 1640; [2020] l P. & 
C.R. 9, at paragraphs 31 and 32). 

27. Of the five points I mentioned in BDW Trading Ltd. (at paragraph 21), three seem 
particularly relevant here: that "the decision-maker must understand the relevant provisions 
of the plan, recognizing that they may sometimes pull in different directions"; that "section 
38(6) does not prescribe the way in which the decision-maker is to go about discharging the 
duty"; but that "the duty can only be properly performed if the decision-maker, in the course 
of making the decision, establishes whether or not the proposal accords with the 
development plan as a whole". 

28. lnR. v Rochdale Metropolitan Borough Council, ex parte Milne [2000] EWHC 650 (Admin) 
- which seems not to have been referred to in argument before the judge - Sullivan J., as he 
then was, said (in paragraph 48): 

"48. It is not at all unusual for development plan policies to pull in different directions. 
A proposed development may be in accord with development plan policies which, 
for example, encourage development for employment purposes, and yet be 
contrary to policies which seek to protect open countryside. In such cases there 
may be no clear cut answer to the question: "is this proposal in accordance with 
the plan?" The local planning authority has to make a judgment bearing in mind 
such factors as the importance of the policies which are complied with or 
infringed, and the extent of COIIl)liance or breach .... ". 



Page 187 of 326

.Judgment Approved by the court for handing dowp 
,~uhitct to editorial corrections) 

Corb~tt v Cornwall Council 

He then referred to the observations to that effect made by Lord Clyde in City of Edinburgh 
Council v Secretary of State for &otland [ 1997] I W.L.R. 1447 (at p.1459D-F): 

" ... [The decision-maker] will ... have to consider whether the development 
proposed in the application before him does or does not accord with the 
developrrent plan. There may be some points in the plan which support the 
proposal but there may be some considerations pointing in the opposite direction. 
He will require to assess all of these and then decide whether in the light of the 
whole plan the proposal does or does not accord with it. ... ". 

Sullivan J. went on to say (in paragraphs 49 to 51 ): 

"49. In the light of that decision I regard as untenable the proposition that if there is a 
breach of any one policy in a development plan a proposed developrrent cannot 
be said to be "in accordance with the plan". Given the numerous conflicting 
interests that development plans seek to reconcile: the needs for more housing, 
more employment, more leisure and recreational facilities, for improved transport 
facilities, the protection oflisted buildings and attractive landscapes etc., it would 
be difficult to find any project of any significance that was wholly in accord with 
every relevant policy in the development plan. Numerous applications would have 
to be referred to the Secretary of State as departures from the developrrent plan 
because one or a few minor policies were infringed, even though the proposal was 
in accordance with the overall thrust of development plan policies. 

50. For the purposes of section 54A it is enough that the proposal accords with the 
developmmt plan considered as a whole. It does not have to accord with each and 
every policy therein. 

51 .... I accept that the terms of the policy- how firmly it favours or sets its face 
against ... the proposed development[-] is a relevant factor, so too are the 
relative importance of the policy to the overall objectives of the development plan 
and the extent of the breach. These are essentially matters for the judgement of 
the local planning authority. A legalistic approach to the interpretation of 
development plan policies is to be avoided .... " 

29. Those general propositions were acknowledged by Lord Hope of Craighead in Tesco Stores 
Ltd. v Dundee City Council [2012) UKSC 13; [2012] 2 P. & C.R. 9 (at paragraph34). And 
Lord Reed observed in his judgn:xmt in that case (at paragraph 19): 

"19. That is not to say that such statements [ of policy] should be construed as if they 
were statutory or contractual provisions. Although a development plan has a legal 
status and legal effects, it is not analogous in its nature or purpose to a statute or a 
contract. As has often been observed, development plans are full of broad 
statements of policy, many of which may be mutually irreconcilable, so that in a 
particular case one must give way to another. In addition, many of the provisions 
of development plans are framed in language whose application to a given set of 
facts requires the exercise of judgment. Such matters fall within the jurisdiction of 
planning authorities, and their exercise of their judgment can only be challenged 
on the ground that it is irrational or perverse: Tesco Stores Ltd v Secretary of State 
for the Environment [1995] 1 WLR 759, 780, per Lord Hoffmann. Nevertheless, 
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planning authorities do not live in the world of Humpty Dumpty: they cannot 
make the development plan mean whatever they would like it to mean" 

30. Also relevant here is the decision of this court in R. (on the application of TW Logistics Ltd.) 
v Tendring District Council [2013] EWCA Civ 9; [2013] 2 P. & C.R. 9, where Lewison 
L.J., having referred to that "important point about development plans" in the judgment of 
Lord Reed in Tesco v Dundee City Council, said this (at paragraph 18): 

"18. This point has two consequences that are relevant to our case. First, we must not 
adopt a strained interpretation of the Local Plan in order to produce complete 
harmony between its constituent parts. Second, we must be wary of a suggested 
objective interpretation of one part of the Local Plan as bavi ng precedence over 
another. In a case in which different parts of the Local Plan point in different 
directions, it is for the planning authority to decide which policy should be given 
greater weight in relation to the particular decision ... ". 

31. Mr Ashley Bowes, for Mr Corbett, made three main submissions, which he sought to base 
on the judgments in this court in Canterbury City Council (in particular, paragraphs 21, 22, 
31 and 40 of my judgment, and paragraph 62 of the judgment of the Master of the Rolls): 
first, the court's function in interpretingplanningpolicy is not limited to construing the 
words of the relevant policies, but involves ascertaining the policies' "true effect in 
combination"; secondly, where a proposal is "clearly and unambiguously'' in conflict with 
the development plan, the court can intervene; and thirdly, while the breach of a single 
policy does not necessarily armunt to a failure to accord with the development plan as a 
whole, there are circumstances in which this rnay be so. 

32. Mr Bowes said there is a question of policy interpretation here, which is whether - as he 
rnaintained- saved Policy 14 of the Restormel I...ocal Plan overrode Policy 5 of the 
Cornwall Local Plan As the judge had observed (in paragraph 26 of his judgment), the 
relevant policies of the development plan were not inconsistent with each other - which 
would have offended regulation 8(4) and (5) of the Town and Country Planning (Local 
Planning) (England) Regulations 2012. Taken together, Mr Bowes submitted, those policies 
were "clearly and unambiguously" against the proposal - because of the acknowledged 
breach of Policy 14. That policy had been deliberately saved by the Secretary of State. And 
it is in unequivocal terms: proposed development "will not be permitted" if it "would cause 
harm to the landscape, features and characteristics" of an Area of Great Landscape Value. 
The officer concluded that there would be such harm In those circumstances, as the judge 
recognized, Policy 14 had to be seen as a policy whose effect, "by necessary iill)lication", 
was to override - or at least to limit or qualify- Policy 5. The officer failed to see this. Her 
conclusion that the proposal was in accordance with the development plan as a whole 
betrayed a misinterpretation of policy. That was an error oflaw. 

33. Mr Bowes also submitted that the judge was right to find the officer's reasoning inadequate. 
In the sense referred to in Mansell v Tonbridge and Malling Borough Council [2017] 
EWCA Civ 1314; [2019] P.T.S.R. 1452 (at paragraph 42), the advice she gave the members 
was materially misleading, because she failed to draw to their attention the fact that the 
application before them was not in accordance with the development plan 

34. I cannot accept Mr Bowes' submissions. The answer to them, in my view, lies in a 
straightforward application of the principles in the authorities to which I have referred. 
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Those principles require no further elaboration here. The approach they suggest is familiar. 
If one follows that approach, the correct interpretation of the relevant policies in this case 
does not, in my opinion, yield the understanding of Policy 14, and its relationship to the 
other policies, for which Mr Bowes contended. On the contrary, I consider the 
understanding for which the council contends to be both realistic and, as a matter oflaw, 
correct. 

35. The recent decisions of this court in Canterbury City Council and Chichester District 
Council demonstrate the need for care in construing the particular provisions of the 
development plan in question (see my judgment in Chichester District Council, at paragraph 
32). In Canterbury City Council, as in the first instance decision in Crane v Secretary of 
State/or Communities and Local Government [2015] EWHC 425 (Admin), the suite of 
policies for housing development, on their true interpretation, formed a complete strategy 
and, as a matter of "natural and necessary inference", left no scope for proposals lacking 
explicit support in that strategy. By contrast, in Chichester District Council, the provisions 
of the local plan required no such inference, because the policies of central relevance to the 
proposed housing development were explicit. As always, the interpretation of the relevant 
policies depended on a sensible reading of the language used in them, in their context, and 
together (see paragraphs 47 to 49 of my judgment). 

36. Like Chichester District Council, this is not a case where the interpretation of the relevant 
policies requires any inference to be drawn of the kind that was necessary in Canterbury 
City Council. The policies provide in their own terms a readily intelligible basis for deciding 
whether a proposal such as Mr Tavener' s accords with the development plan as a whole. 
Each policy is clearly expressed. But they must be read together, not in isolation. 

37. Mr Tavener's proposal found support in a policy directly relevant to such development. But 
it was also in conflict, to some degree, with policies for the protection of Areas of Great 
Landscape Value. 

38. Policy 5 of the Cornwall Local Plan was the policy deliberately included in the development 
plan to support "new, high quality sustainable tourism facilities, attractions and 
accommodation", subject to their being "of an appropriate scale ... ", their "accessibility by 
a range of transport modes", and their "benefits". That support is not subject to any proviso, 
stated either in the policy itself or in its supporting text, as to the effects a particular 
development might have on an area of protected landscape - including Areas of Great 
Landscape Value. Pol icy 5 does not refer to the policies aimed at the protection of those 
areas - Policy 23 of the Cornwall Local Plan itself and saved Policy 14 of the Restonrel 
Local Plan. 

39. Those policies were of course relevant to Mr Tavener's proposal, because the application 
site was in an Area of Great Landscape Value. But neither of them rules out development of 
any particular type in such areas. Neither precludes new "tourism facilities ... and 
accommodation". Both seek to protect Areas of Great Landscape Value, and other 
designated areas, from unsuitable development. Policy 23 is in positive language. It does not 
speak of"harm''. It says what proposals for development in an Area of Great Landscape 
Value "should" do - that they "should maintain the character and distinctive landscape 
qualities of such areas". Policy 14 is in negative terms. It says simply that"[ developments] 
will not be permitted that would cause harm to the landscape, features and characteristics of 
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Areas of Great Landscape Value". The purpose of the policy, stated in paragraph 5.25 of the 
supporting text, is to "protect" those areas from "inappropriate development". 

40. I acknowledge that the language of Policy 14 is unqualified. A word such as "normally" or 
"generally" was not inserted to soften the expression "will not be permitted". Nor is the 
policy qualified by any reference to the nature or degree of harm likely to be caused. And it 
says nothing about development expressly supported in other policies of the plan. None of 
this means, however, that the policy is intended to operate to the exclusion of those policies, 
such as Policy 5 of the Cornwall Local Plan, in which the benefits of particular fonm of 
development are emphasi.zed, or that it renders those other policies irrelevant to the question 
of whether a particular proposal accords with the development plan as a whole. Policy 14 
does not purport to limit the operation of any other policy of the plan It does not 
"implicitly" limit or qualify Policy 5, as Mr Bowes submitted. 

41. When the relevant policies of the plan are read together, as they must be, I do not think it 
can be said that Policy 14 has automatic primacy among them, so that any breach of that 
policy, however slight, will always be conclusive when the decision-maker is considering 
whether a particular proposal is in accordance with the plan as a whole. That understanding 
of Policy 14 would not only be an unrealistic and unnecessary constraint on the decision
maker's performance of the section 38(6) duty; it is also incorrect as a matter of 
construction. None of the policies, including Policy 14, is framed in terms that give it 
dominance over the others. No order of priority, setting one policy higher than another, or 
implying that one overrides or displaces any other, is indicated either in the policies 
themselves or in the accompanying text. Nowhere is it stated, or implied, that any conflict 
with Policy 14 will necessarily lead to a proposal being found to be not in accordance with 
the developrrent plan as a whole, or to a refusal of planning permission And in my view 
there can be no justification for reading words into Policy 14 that are not there, effectively 
excluding from the matrix of developmmt plan policy relevant to proposals for "tourism 
facilities ... and accommodation" the very policy that specifically relates to development of 
this kind- Policy 5; denying that policy its proper place in the performance by the council 
of its duty under section 38( 6); and nullifying the support that such proposals are given by 
the plan. 

42. I am not saying that, as a matter of principle, the breach of a single policy of a development 
plan can never be capable of amounting to conflict with the plan as a whole. I would not go 
that far. But that general question is not the issue here. We need only decide whether, on 
their correct interpretation, the policies with which we are concerned bad such an effect, so 
that any conflict at all with Policy 14 and Policy 23 would inevitably deprive a proposal of 
the statutory "presumption in favour of the developrrent plan" - as Lord Hope described it 
in City of Edinburgh Council (at p.1449H). I do not think they did. 

43. In my opinion this is a case in which, on their correct interpretation, the relevant policies of 
the developrrent plan were - as Lewison L.J. put it in TW Logistics l1d. (at paragraph 18)
"[pointing] indifferent directions". Policy 5, supportive of new "tourism ... 
accommodation" being developed in Cornwall, worked in favour of the proposal. Policy 23 
and saved Policy 14, unfavourable to developrrent that would harm the Area of Great 
Landscape Value, worked against it. It was for the council as local planning authority, 
responsible for the day-to-day application of development plan policy, to "decide which 
policy should be given greater weight [in this] particular decision". 
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44. The officer's assessrrent in her report sits well with that analysis. She did not misinterpret 
any of the relevant policies, including Policy 14, or fail to grasp how those policies interact 
with each other. Nor did she fall into error when applying them to the development 
proposed. 

45. How was the committee to resolve the tension between policy support for the proposal and 
policy conflict when deciding whether it was in accordance with the development plan as a 
whole? The answer is not that, as a matter of"necessaryinference", Policy 14 on its own, or 
together with Policy 23, dictated the outcome. Under section 38(6) the members' task was 
not to decide whether, on an individual assessment of the proposal's compliance with the 
relevant policies, it could be said to accord with each and every one of them. They had to 
establish whether the proposal was in accordance with the development plan as a whole. 
Once the relevant policies were correctly understood, which in my view they were, this was 
classically a matter of planningjudgment for the council as planning decision-maker. 

46. The main factors in that exercise of planningj udgrrent were, on one side, the benefit of the 
proposal in furthering the aims of Policy 5 and, on the other, the extent and significance of 
the breach of Policy 14 and Policy 23. In her assessment the officer weighed those factors 
against each other, in conclusions that are not in themselves criticized by Mr Bowes. She 
concluded that the proposed development "would support economic growth and 
safeguard/create jobs in this rural area'', and "would therefore comply with paragraph 28 of 
the NPPF and policy 5 of the CLP" (paragraph 35 of the report). Having reminded the 
committee of the words of Policy 23 and Policy 14 (in paragraphs 40 to 43), she concluded 
that "the overall impact upon the Area of Great Landscape Value would be slight/moderate 
at a localised level which would weigh against the proposal" (paragraph 58). The balance 
between those factors is clearly struck in her decisive conclusion that ''considering the 
proposal in accordance with the developrrent plan and [the NPPF] as a whole", she would 
give, "limited weight to the impact upon the AGLV as the views are localised and can be 
further mitigated by suitable planting and ... greater weight to the economic benefits of the 
proposal" (paragraph 11)- a conclusion amplified by the recognition that it" ... would 
result in a satisfactory development which would add to sustainable economic growth in 
rural areas and assist the local tourist industry" (paragraph 12). Put simply, therefore, the 
proposal's compliance with Policy 5 prevailed over its conflict with Policy 14 and Policy 
23, and, in the absence of conflict with any other policy, a decision to approve it was a 
determination made "in accordance with the development plan". 

47. Neither that exercise ofplanningjudgment under section 38(6) of the 2004 Act nor any of 
the ingredient planningj udgrrents made in the course of the officer's assessment of the 
proposal on its merits was irrational, or vulnerable in any other way to criticism in a public 
law challenge. 

The officer's reasoning 

48. The parties agreed that the second of the three main issues in the appeal - whether the 
officer's reasoning towards her conclusion that the proposal should be approved was 
inadequate - falls away if the first issue is decided in the council's favour. But in any event I 
would reject the complaint that the officer's reasons fell short of what was required. 
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49. When the adequacy ofa planning officer's report to committee is called into question, the 
court does not expect to find a flawless discussion of every planning issue. The principles 
are well !mown (see Mansell, at paragraph 42 in my judgment and paragraph 63 in the 
judgment of the Chancellor of the High Court). The court must ask itself whether the 
officer's advice is "significantly or seriously misleading- misleading in a material way", 
such as "where the officer has simply failed to deal with a matter on which the committee 
ought to receive explicit advice if the local planning authority is to be seen to have 
performed its decision-rm.king duties in accordance with the law". Only if there is "some 
distinct and material defect" in that advice will the court intervene (paragraph 42(3)). 

50. Applying that test to the officer's report in this case, I cannot see how it could be regarded 
as defective. The officer did not mislead the members. She identified the relevant policies of 
the development plan, evidently understood those policies correctly, applied them lawfully, 
addressed the other material considerations, including relevant policy in the NPPF, and 
guided the committee appropriately in discharging their duties under section 70(2) of the 
1990 Act and section 38(6) of the 2004 Act. The assessment and advice in her report are 
legally sound. 

51. I therefore disagree with the analysis that led the judge to quash the council's grant of 
planning permission. In my view, he was wrong to hold that the proposal's conflict with 
Policy 14 prevented the council from concluding, on the officer's advice, that a decision to 
approve it was in accordance with the developrrent plan He was also wrong to hold that in 
this respect the reasoning in the officer's report was at fault. 

The Policy 7 issue 

52. The judge did not find it necessary to come to a concluded view on the question of whether 
development of the type proposed by Mr Tavener should be regarded as the provision of 
"housing" within Policy 7 of the Cornwall Local Plan (paragraph 34 of the judgmmt). 

53. On the respondent's notice, Mr Bowes submitted that as well as misunderstanding Policy 14 
and Policy 23, the council misconstrued Policy 7 and failed to take into account the breach 
of that policy, which also made it impossible to conclude that the proposal was in 
accordance with the development plan. The council did not identify, in full, the relevant 
provisions of the development plan, and have regard to them all - as section 70(2) of the 
1990 Act and section 38(6) of the 2004 Act required (see the speech of Lord Clyde in City 
of Edinburgh Council, at p.1459D-E). It did not "understand the nature and extent of the 
departure from the plan", and "consider on a proper basis whether such a departure [was) 
justified by other material considerations" (see the judgrrent of Lord Reed in Tesco v 
Dundee City Council, at paragraph 22). 

54. Apart from the defined exceptions, none of which applied here, Policy 7 prevents the 
development of"housing", "new homes" or "dwellings" in the countryside, including - said 
Mr Bowes - changes of use to residential use. Even ifread as applying only to development 
within Class C3 of the Town and Country Planning (Use Classes) Order 1987, it is wide 
enough to embrace the provision of holiday accormmdation in the form of caravans and 
holiday lodges in seasonal use, and would thus include accommodation whose occupancy 
was restricted by a condition of the kind imposed by the council in this case (see Graves ham 
Borough Council v Secretary of State for the Environment (1984) 47 P. & C.R 142). Mr 
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Bowes submitted, therefore, that the officer's reference simply to "market housing" in 
paragraph 27 of her report reveals too narrow an understanding of the policy, and that this 
error was not overcome by a condition preventing the development being used as 
"permanent residential accommodation". 

55. Mr Bowes relied on the proposition, accepted by the Court of Appeal (Criminal Division) in 
R. v Akhtar and Akhtar [2015] EWCA Crim 1430; 2015 WL4938237 (at paragraph 34), 
that "[both] permanent residences and short-term holiday homes fall within Class C3". He 
also referred to the decision of this court in Moore v Secretary of State for Communities and 
Local Government [2012] EWCACiv 1202; 2012 WL4050191, where Sullivan L.J. said (at 
paragraph 27) that "whether the use of a dwellinghouse for commercial letting as holiday 
accommodation amounts to a material change of use will be a question of fact and degree in 
each case, and the answer will depend upon the particular characteristics of the use as 
holiday accommodation". On the facts in that case, as Sullivan L.J. said (at paragraph 36), 
the "particular use for holiday lettings [was] very farrermved from the permitted use as a 
dwellinghouse and a material change of use has occurred". Mr Bowes submitted, however, 
that the description of the proposed "comfortable peaceful accommodation for families and 
couples" given by Mr Tavener in paragraph 10 of his witness statement of9 November 
2018 would fall within the broad concept of a dwelling-house, which is enough to engage 
Policy 7. In the Lower Sticker enforcement appeal, to which the parish council referred in 
its objection, the inspector had accepted (in paragraph 9 of his decision letter) that "[a] 
caravan used for holiday purposes falls within use class C3 and therefore ... Policy 7 of the 
recently adopted [Cornwall Local Plan] is relevant". The same was so here. 

56. I do not accept that argument. Once again one must reirember that the development plan has 
to be read sensibly as a whole. Policy 5 and Policy 7 have quite different objectives. 
However, as Mr Findlay submitted, on the construction of Policy 7 urged upon us by Mr 
Bowes, it is hard to conceive of any "tourism ... accommodation" in the countryside of the 
kind supported by Policy 5 that would escape the restriction in Policy 7, though the latter 
says nothing about such development. This seems an unjustified reading of the two policies. 
And in my view it is incorrect. The policies may not be mutually exclusive in the forms of 
accommodation tow hich they potentially apply. But they can be read, and should be, 
without introducing unintended contradiction. And I think that in this case the council's 
committee, in the light of the officer's advice, was entitled to deal with Mr Tavener's 
proposal as "tourism ... accommodation" of the kind that earns the support of Policy 5, and 
not also within the reach of Policy 7. 

57. Mr Bowes did not contend that the proposed development lay outside the scope of Policy 5 
- and, in particular, the provision expressing support for "new, high quality sustainable 
tourism ... accommodation" so long as it satisfies the requirements relating to "scale", 
''accessibility'' and "benefits". That would not have been a realistic submission. The 
proposal, as described by the officer under the heading "Principle of Development" in 
paragraphs 27 to 36 of her report, undoubtedly fell within Policy 5, and was supported by it. 

58. Was the officer wrong to conclude that the proposal did not have to be considered under 
Policy 7 in addition to Policy 5? In my view, at least in the circumstances of this case, she 
was not. This much is clear from what she said when dealing with the "Principle of 
Development" in paragraph 27 of her report, where she noted that the "application site is 
located within the countryside where open market housing would not be supported by 
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policy". She can only have been referring there to the restriction on such development in 
Policy 7. Mr Bowes did not suggest otherwise. 

59. I do not think the officer misinterpreted Policy 7. She made it plain that she was conscious 
of the restriction it contains on the development of"housing" in the countryside. She did not 
suggest that any of the exceptions might apply here. Nor did she suggest that the concept of 
"new homes" or "dwellings" in the policy was to be taken more narrowly than "[use] as a 
dwellinghouse (whether or not as a sole or main residence)", within Class C3 of the Use 
Classes Order. Her understanding of the policy was not at odds with the broad conception of 
such use in the relevant authorities. She did not advise the members that the development of 
"holiday accommodation" could never, in any circwmtances, be regarded as "housing" 
within the ambit of the policy. 

60. She did, however, confront the crucial question, which was whether in the particular 
circumstances of this case, where the proposed development was an extension to an existing 
holiday park and met the relevant criteria in Policy 5, and despite the condition she 
recormrended to control the occupancy of the proposed "holiday accommodation", the 
proposal ought nevertheless to be regarded as one to which Policy 7 should be applied. 

61. She was aware of what the inspector had said in his decision letter on the Lower Sticker 
appeal. Not only had that decision had been referred to in the parish council's objection, 
which she quoted in her report; it had also been discussed in correspondence between her 
and Mr Corbett in December 2017. In her email to Mr Corbett dated 4 December 2017, she 
contrasted the development at Lower Sticker with that proposed by Mr Tavener. On the 
facts there, as she pointed out, the inspector had concluded that the development against 
which the council had enforced, which was not an extension of an existing tourism facility, 
found no support in Policy 5, but ought to be assessed against Policy 7 as "housing in the 
countryside". The inspector said (in paragraph 11 of his decision letter): 

"11. LP Policy 5 supports the development of new tourism facilities through the 
provision of new, high quality sustainable accotnn:X>dation which is of an 
appropriate scale to its location and is accessible by a range of transport nodes. As 
the site is not within a settlement that provides for the day-to-day facilities the 
development does not accord with LP Policy 5 and paragraphs 28 and 55 of [the 
NPPF]. No analysis of the contribution the developmmt rmkes to the local 
economy or how it augments local tourist needs have been submitted, other than 
the appellants stating that caravan lettings support their income and that the 
caravans provide a special low-key type of holiday." 

62. Mr Tavener's proposal for the extension of the Sun Valley Holiday Park was significantly 
different. As the officer went on to say in her email, it ''would expand the holiday park". 
She quoted the relevant provision in Policy 5 supporting the" ... the enhancement of 
existing or provision of new, high quality sustainable tourism facilities ... ". And she 
confirmed that Mr Tavener's proposal would be assessed against the considerations in that 
policy. 

63. When she prepared her report for the committee meeting in February 2018, that is what she 
did. Applying Policy 5, she was satisfied that in this case the proposal was squarely within 
the policy, complied with it, and would bring about benefits of the kind it sought, 
contributing to the local economy and meeting a local need for tourism facilities. Her 
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description of it (in paragraph 35 of the report) as an "expansion of an existing sustainable 
tourism facility, which contains existing facilities for patrons of [the Sun Valley Holiday 
Park] in an appropriate location where existing needs are not being met" is not criticiz.ed. 
Nor is her conclusion (in the same paragraph), that the developrrent "would support 
economic growth and safeguard/create jobs in this rural area", and so "comply with 
paragraph 28 of the NPPF and policy 5 of the CLP". 

64. These were matters ofplanningjudgment, which, in my view, the officer, and the 
members, exercised lawfully. As the officer made clear, her conclusions assumed a 
condition restricting the use of the proposed "holiday units" to their use as such, thus 
ensuring they would remain within Policy 5 (paragraph 27 of the report). The condition 
stipulates that the pitches are to be "used as holiday accormrodation only and shall not be 
occupied as a person's sole or main place ofresidence". And the reason for its imposition -
"[to] accord with development plan housing policies tmder which permanent residential 
accommodation would not normally be permitted on the site and the accommodation ... is 
unsuitable for continuous occupation and in accordance with the aims and intentions of 
paragraphs 28 and 55 of [the NPPF]" - shows the council's intent that the development 
will remain, as proposed, "tourism ... accommodation" within Policy 5, and not become 
"[housing] in the countryside" contrary to Policy 7. 

Conclusion 

65. Finally, I think it is worth recalling what Baroness Hale of Richmond said about decision
making by local planning authorities in R. (on the application of Morge) v Hampshire 
County Council [2011] UK.SC 2; [2011] 1 W.L.R. 268 (at paragraph 36): that "in this 
country planning decisions are taken by democratically elected cmmcillors, responsible to, 
and sensitive to the concerns of, their local communities", who "go about their decision
making in a different way from courts", aided by "professional advisers who investigate and 
report to them", and it is "their job, and not the court's, to weigh the competing public and 
private interests involved". 

66. I think it can fairly be said that, in undertaking that role, the professional officers of a local 
planning authority, and members who sit regularly on a planning committee, will not often 
be shown to have misinterpreted the policies of its developirent plan. This is not to cast any 
doubt on the basic principle that the interpretation of planning policy is ultimately a matter 
oflaw for the court, not the policy-making authority, nor is it to overlook Lord Reed's 
warning in Tesco v Dundee City Council (at paragraph 19) that local planning authorities 
"cannot make the development plan mean whatever they would like it to mean" - though he 
did not suggest it was likely that many authorities would think they could. When planning 
decisions are made, the policies of the local plan must always be properly understood and 
lawfully applied. Errors oflaw will sometimes be made, and the court will act when they 
are. 

67. In this case, in my view, no such error occurred. The council did not misconceive the 
relevant policies of its plan, and did not apply them unlawfully. Its decision was clearly 
explained in the officer's report. The grant of planning permission should not have been 
quashed. 

68. For the reasons I have given, I would allow the appeal. 
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.Tudgrosnt Approved by the court for bandjpg do .. n 
(s object to editorial corrections) 

Lord Justice Leggatt 

69. I agree. 

Lord Justice Lewison 

70. I also agree. 

Corbett v Com wall Council 
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Stringer v. Minister of Housing and Local Government and Another 

QUEEN'S BENCH DIVISION 

COOKE J. 

April 8, 9, 10, 13 and 14 and July 8, 1970 

Planning permiasion--Agroomem by local planning atalwrity with third parly 
to diBOOUMg6 detlelopment-Whelher tuh'a viru-Whetlwr rendering 81.lbaeguem 
duiiwm 110id-.An,eal--MffliBtff''a ~ t<, ent<irtain wWC deciaion wid
'' Materiai ~ ''-WMther rMtrictf.d to matter a of amenitg-Whethu
regatd to tiG hail only to public intereatll-Oparation of Jodrell Bank radio 
teleacope-WhetMr matter of publie intsre#-Minie~-Whethat- enffiled 1o 
haw g-al policy with regtJrd to m,.ttua ,ekvam to decleio-na-Town <Jnd 
Country Planning Aa 1962 (10 <I: 11 Eliz. 2, c. 38),aa. 17 {l), 23 (4), (6), 24.1 

Those reaponsible for thi, operation of the J odrell Bank radio telescope, 
a depal'tmont of MRnchester University, ware anxious for teclmioal reason11 
that development lll certain 11u:r:rounding areas should bo restricted, 8Wi the 
MiDDtel' ofHoulling and Local GoVlll'Ilment encouraged ooIISW.tation betwoon 
them and the local planning authority. In Maroh 1967, an "a.greemen,t" 
was exoouted by the local planning authority and the University hea.ded 
"Underta.kinga given to Manobestel' Univeraity • , ." and containing the 
pMSage: " The coUD.ty council will discourage development within the limits 
of then' power3 at , •• Brereton Heath until 1990," 1D. 1966, the applicant, 
the owner of land at Brereton Roath, ho.d boon gra.nted outline. planning 
permisQion for the davelopme11t of land adjoining the appeal site on the 
condition, inler alia, that tho lay,out should make provision for streot aoceas 
to the appeal.site. Ho acquired additional land for that puq,ose and made a. 
payment to the county co=il under the Highways Act 1959 in the l'ell80ll• 

abla expootation that. planning pennission would in dim eolll'IKI be forth
ooming fOl' development of the a.ppeal sito. In Sop«imbol' 19&6, he applied 
for outlino planning pel'Dllllliion for auch devGlopment and his applioation Wll.!I 

1 Town and Country Planning Act 1962, s. 17 (I):" ..• where an application is 
made to a. local planning authority for planuing per:mission, that anthority, 
in dealing with the application, llluill have :regard to the provisi.0118 of the 
development plan, eo fll,l' as material to the apµlice.tk>n, and to any other 
mo.t.eriel Oonaiderations, and-(a) mo.y grant planning permission, either 
unconditionally er subjeet to such conditions as they think flt, or (b) may 
r(lf lanning . . ,, 

S, l3: " (4) ~=ppeal fa brought undol' this section from a deoiliion 
of a looal. planning authority, the Minister, subjeet to the following provisions 
of this section, may allow or dismiss the appeal, or may revsrS& or vaey any 
part of the d...,ieion. of the 10llal planning authority , • , and In8.Y deal with 
the application as ifit had been made to him in the first inutance, • • • (6) • , . 
the fofiowing fl'Ovisions of this A.et. that is -to sa.y, [inter alia, !lf!Otion 17 {l)], 
Bba1l a.pply, w:,.th w,;y neeellso.ry-mo<Ufioa.tiona, in relation to a.n appeal to the 
Minister under thia SO<>tion,,.,. 1Jiey apply in rolat;ion to im applioa.t.ion f"or 
planning -r,enmss:ion which falls to be determined by the local planning 
authority. ' 

S. 24: " Where an application is made to a local planninJz authority for 
planning permission ..• then unless within BWili perioa IUI me.Y bo pro.soribed 
••• or within such extendod period aa ,nay ••• be agreed upon •• , tho k,cal 
planning authority either-(a) give notice to the applicant of their dooiBion 
on the application, 01/ (b) give notioo to him that th.8 application has been 
roforred to the Minister •.. the provisio1111 of [11aotion 23] ehs.11 o.pply in 
relation to tho application as if the P8]'Dlission • • , to which it :relates had 
been refused by the local planning a.uthO>/ity •.•• " 
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refused on the ground, inleT alia, that tho development would be likely to 
int.erfere aerioualy with the efficient ruilning of the t.elesoope. The Minister 
dismissed the applieant's appeal to him. The applicant appliOO. undOO" section 
179 of the Town and Country Planning Aot 1962 2 for an order qu&llbing t11e 
Minister's decision, contending, inter alia, that the ll,liniete:- hOO wrongly had 
wgard to the int.etei.ts of the taleaoope in reaching hif! de(liaion; that he bad 
failed to act judicially or at least had given the app,11n-&11Cll of mwh failure; 
and tba.t he bad not in law been entitled to entertain the appeal, tha dooision 
of the local phmning authority having been a nullity. 

Held, dismissing the applica.tion, (1) that, whether or not the "agree
ment "of March 1967 had been intended to be lega.lly enforceable, ea.eh party 
to it had intended to carry out its tlll<furtekings thereunder; and that its 
broad intentions wore inoon.aiet,,mt with the duty of a.loo&! planning authority 
W1.der section 17 (1) of the Act of 1962; and that, oooo~dingly, it had been 
ult1"a '!Me, the local planning authority. 

Per Cooke J. Arrangeroonta for oomult&tion with the University a.pout 
applicationa for planning parmiss.ion in defined areas which did not in any 
way fatter the ii:ooq.()m of the local planning authority to have regard t.o ail 
m.e.terial oirmunatanoos in doaling with planning appllca.tioil9 would in them
eelves he.ve boon une:z:oeptillll.El;ble. 

(2) The.t, in view of the agreement. the local planning authority had made 
no proper detennin&tion on the applicant's applioation. 

(3) That it.a decision on the application had been void and not meraly 
voidable. 

Obsetvationa of Lord Reid in Aniaminic Ltd. v. Foniw, Oompenaati<m 
Oommmiaaion [1969] 2 A.O. 147, 175; [1969] 2W.L.R. 163; (1969] I AllE.R. 
208, H.L.(E.), applied. 

(4) That, however, ainCB tho Ministlll"'s power under-section 23 (4) of the 
A.et of 1962 w&11 in effect to doeJ. with an appliootion ~ =, he had been 
entitled t.o d88I with the applicant's appeal and to ma.ke a decision on it; 
alt6rnativoly, that the loeal authority had been. in the position of having 
failed to deal with the application at all and the Minister had been entitled 
to entertain the appeal under seotion-24. 

Pilwi v. Singapan, Oity Council [Ul68] l W.L.R. 1278, P.C., applied. 
(5) That the " matorial considerations " to which the local planning 

authority imd the Minister on appeal had to have regard under section 17 (1) 
of the Act of 1962 ware not limited to mattera of amenity; that any con
Bidemtion which related. to the use and development of land was capable of 
being a planning oonside:ration, its materiality depending o,i the oirown
atanoes; and that the Minister had been entitled t-o aak himaelf whether the 

11 Town and Country Planning Act 1962, a. 179: "(l) If any person- .•• (b) 
is aggrieved by any action on the part of the Minister to which. this section 
appliea and deairea to qU88tion the validity of that lllltion, on the grounds 
that the action i.s not within the powers of tbie Act, or that any of tho 
relevant requirements have not boon complied with in role.tion to that action, 
he U>By • . . make an application to the High Colll't under this saotion .••• 
(3) Thie !!&Otion. applios ••• to any such action on the part of the Minister 
..., hi montloned 1n su.bsout;i,;,n (3) of [eection l7G oC t>hi.B Aot>J. (4) On any 
applm&tion under this seotion the H;~ Court- •.• (b) if' sati,i&d that 
the ••• action in. question ill uot within the ~era or this Act, or that the 
intere!lt.9 of the appllo&nt b&ve been mbst.antially prejudiced by a failure to 
comply with any of the relevaut requirement.II in relation thereto, may qU&l!h 
that • • • aotion. • . • (7) In this section " the relevant requirements," in 
relation to any ••• aution to which this section applies, IJle&nS any require. 
men.ts of thiB Act. . . . " 

s. 176 (3): " ••• (b) any dooisio11 of the Mwiater on an appeal unde-r 
BOOtion 23 of thia Act (i.e., againllt a plamring deuiuion of the local planning 
authority] ••.. " 
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proposed development was compatible with the propel' and del!U'll,ble U!Kl of 
other land in the area, including the wox-k of the telescope. 

Dictum of Widgery J, in Fitzpalrio/,, .D,wd<,pment., Ltd. v. Minister of 
HOOBing and Local Govunmsni (Ulll'eporled; May 24, 1965) applied. 

Simpson v. Bdi»burg_h Corporation, 1960 S.C. 313 and dicta of Lord 
Denning in Pp Granite Co. Ltd. v. Mini.lier of Houring and Local Govemmem 
[1958] 1 Q.B. 55,t, 572;(1958] 2W.L.R. 371; [1958] l AllE.R. 625; 9P. &C.R. 
204. 217; 56 L.G.R. 171, C.A.; Salmon J. in Buxton v. Minister of Houring 
and Local Government [1961] 1 Q.B: 278, 283-284; (1960] 3 W.L.R. 866; 
[1900] 3 All E.R. 408; 12 P. & C.R. 77, 80--81; 59 L.G.R. 46; and Paull J. in 
Greyr,ry v. Camden London Borough Cimnl»l [1966] I W.L,R. 899, 908; 
[1966] 2 All E.R. 196; 64 L.G.R. 215 considered. 

(6) That a looa.l pla.nning authority and the Minister on appool were not 
bound to have regard only to publie as oppoaed to private interests, for tho 
publio interest might requiro the.t t.ho interests of individual oooupiers should 
be oomidored and protected notwjthstimding the.t auoh individllS! occupiers 
might have no right to maintain proceedings in the courta or to appear e.t an 
inquiry; tbat, in any event, tlio operation of tho toloooope might properly be 
regarded as a. publio, wi oppoaed to a private, interest. 

Sinnpmm v. Edinburgh OorporatWn (8upra) and diet,,, of Salmon J. Ul 
Buzkm v. Mfoi/11.61' of Hrmsing and Local Government (,upra) and Paull .r. 
in Gregory v. Oamrlffl Lwzdon BorO'U{Jh Oo>mcil (.mpm) Ooruridered. 

(7) That the Miuiatex- was entitled -to have e. general polioy with regard to 
matters relevimt to his decisions provided -tli&t it waa not intended to be 
pUl'Bued to the disMgard of other relevant Bonsiderations and did not preclude 
him from judging !eirly all the issues relevant to eaoh individual case as it 
c8ID8 up for decision; and tho.t, on tho facts of the prooent case, the Minister 
bad not violated the rules of natural jll8tice and the epplioa.tion fe.i.Jed. 

MOTION. 

The facts are stated by Cooke .J. 

D. G. Nowell for-the applicant. 
Gordon Slynn for the Minister. 

Cur. adv. vult. 

July 8. Cooke J. In this application under section 179 of the 
Town and Country Planning Act 1962, the applicant, Mr. Geoffrey 
Harold Stringer, seeks an order quashing a decision of the Minister 
of _Housing and Local Government dismissing an appeal by Mr. 
Stringer from a refusal by the Congleton Rural District Council, 
acting on behalf of the Cheshire County Council, to grant him 
planning permission for the erection of twenty-three dwellings in the 
hamlet of fuereton Heath. 

The site of the propo5ed development i5 a.n area of 5omefour-and
three-quartcr a<:l'CS on the south side of Brereton Heath Lane. It is 
just over four miles from the Nuffieid Radio Astronomy Laboratories 
at Jodrell Bank. These labora.tories are a department of Mancheste:r 
Univernity, and they are, of courne, nationally and internationally 
famous as being the seat of the Jodrell Bank telescope, the world's 
largest radio telescope. This department of the University is under 
the direction of Professor Sir Bernard Lovell F.R.S., who has been 
the moving spirit in the conception anli birth of the telescope and 
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in the growth and development of the import.ant scientific activities 
which depend upon it. 

Mt. Stringer has been,in business as a builder on his own a.ceount 
in a comparatively smell way for some twenty years. He has for 
many years been the owner of land, including the appeal site, oil the 
south side of Brereton Heath Lane. 

In this area the local planning authority are the Cheshire County 
Council, and planning functions are exercised on behalf of the county 
council by the Congleton Rural District Council. It is clear that, in 
1964, the planning authority were contemplating further residential 
development at Brereton Heath, and, indeed, there was in existence, 
and in the possession of the area planning officer, an informal plan 
showing the areas in which it was at that time intended to permit 
future :residential development in the hamlet once main drainage had 
been provided. Those areas included the whole of Mr. Stringer's 
land comprised in the present appeal site. This informal plan had 
been prepared notwithstanding that the appeal site is within an area. 
in which, according to the county development plan as approved by 
the Minister in 1958, existing land uses are for the most part intended 
to remain undisturbed. The nature of the infonnal plan was at that 
time common knowledge among those interested in development in 
the locality. 

It appears that, in 1964, a planning application to develop the 
appeal site was refused on grounds which Mr. Stringer fully accepted 
after discussions with the area planning officer and the surveyor t:o 
the rural district council. There were then .further discussions 
between Mr. Stringer and the surveyor, and, as a result of those dis
cussions, Mr. Stringer applied, I think in February 1965, for outline 
planning permission for the erection of four dwellings on that part 
of his land on the south side of Brereton Heath Lane which was 
immediately adjacent to the lane itself. The appeal site is immedi
ately to the south of, and contiguous with, the part of Mr. Stringer's 
land to which that application related. That application included 
proposals, on lines agreed between Mr. Stringer, the area planning 
officer and the surveyor, for providing an access road from Brereton 
Heath Lane to the appeal site. In order to be able to provide suoh 
an access road, Mr. Stringer had to acquire additional land at a cost 
of approximat:ely £800. In connection with the application, Mr. 
Stringer was specifically requested to show what proposals he had in 
mind for the appeal site. . 

On that application Mr. Stringer was, on August 18, 1965, given 
outline planning pennission for the erection of four dwellings on his 
land immediately adjoining Brereton Heath Lane. One of the condi
tions on which the application was granted was that the lay-out of 
the land should make provision for street access to the " back land " 
(that is, the appeal site) on the lines shown in the application. There 
were then further discussions between Mr. Stringer and the area 
planning officer about Mr. Stringer's detailed proposals for two of the 
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four dwellings for which outline planning permission he.d been 
granted. In those discussions, again, Mr. Stringer's proposals for the 
development of the appeal site were considered, 

Those foUl' dwellings have now been constructed, Provision has 
been made for an access road to the appeal site, and Mr. Stringer has 
been required, under section 192 of the Highways Act 1959, to 
deposit £1,170 with the county council in respect of the costs of 
constructing the e.ccess road, The access road has not, in fact, been 
constructed, except to the extent of providing a driveway to two of 
the four dwellings for which planning permission was granted in 
August 1965. 

On that history, l think that Mr. Stringer may fairly say that he 
incurred the expense of acquiring additional land in order to provide 
the 3C(leSS road and incurred the expense of making a payment to the 
county council under the Highways Act 1959 in the reasonable 
expectation, encouraged by informa.l discussions with officers of'the 
planning authorities, that planning permission would in due course 
be forthcoming for some form of residential development on the 
appeal site. His expectation that such planning permission would be 
forthcoming was no doubt further encouraged by the inclusion, in the 
planning permission of August 1965, of a condition requiring that the 
lay-out of the land should make provision for street access to 
the appeal site. 

In September 1966, Mr. Stringer applied to the Congleton Rural 
District Council for outline planning permission for the erection of 
twenty-three dwellings on the appeal site. The application was 
refused on July 18, 1967. Three reasons were given for the refusal. 
For the moment, I need refer to the second reason only. It was this: 

The site is in close proximity to the Jodrell Bank Authority 
Research Station and the development, if approved, would be 
likely to seriously interfere with the efficient running of the l'adio 
telescope. 

From that refusal Mr. Stringer appealed to the Minister on February 
8, 1968. On September 10, 1968, Mr. J. L. M. Met<;alfe, an inspector 
appointed by the Minister, held a local inquiry into the appeal. The 
inspector's report is dated September 25, 1968, but, before dealing 
with it and with the Minister's decision which followed, it is convenient 
to refer as briefly as I can to the hi.story of relations between the 
Jodrell Ba.nk directorate, the Minister and the local planning authori
ties. A lively description of some pa.rt of this hist.cry is to be found 
in Cha.pter 28 of Sir 13el'llard's book The Story of JodreU Bank. 

Eleetrical sparks and other forms of disturbance from terrestrial 
sources in the neighbourhood of the telescope produce signals which 
bear a remarkable similarity to the signals which the telescope 
receives from outer space. Signe.ls from terrestrial sources can thus 
interfere with the work of the telescope, but the danger of inter
ference from such sources tends to diminish as their distance from the 
telescope increases. Planning permission for the construction of the 
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telescope was giVen in 1952. The telescope was built in the knowledge 
that certain· towns and villages existed in the neighbourhood. For 
instance, there was Goostrey about a mile and a half to the south•west 
and Holmes Chapel about three miles to the south-west, It has 
always been a mat_ter of anxiety to Sir Bernard Lovell that there 
should be as little further development as possible within a radius of 
two miles from the telescope on the north side and some six miles 
from the telescope on the eastern, western and southern sides. Outside, 
but adjacent to, a zone thus roughly delimited, certain forms of 
development might be a source of concern as giving rise to the kind of 
activities and incidents which produce interference. Interference 
from the south-eastern aspect of the telescope has always been a 
matter of particular concern. 

As early as November 1952, Sir Bernard was making his anxieties 
about these matters known to the clerk to the Congleton Rural 
District Council, and in the years which followed he made them known 
to the :Minister's predecessors,. to the Department of Scientific and 
Industrial Research and to the Cheshire County Council. 

Just over six miles to the south-east of the telescope lies the centre 
of the borough of Congleton. In 1955, the borough council were most 
desirous of increasing the size of their town and in particular were 
desirous of developing an area known as West Heath, which is within 
the boundaries of the borough but is also within a six-mile radius of 
the telescope. The nature of the development which they envisaged 
was shown on a map which had been prepared for that purpose-an 
informal working document of a kind which it is very necessary to 
produce when working out local plans which may ultimately be 
adopted and incorporated in the county development plan. 

Sir Bernard was particularly concerned about the West Heath 
proposals, and he had discussions about them with officials of the 
Ministry of Housing and l.oc;al Government and of the Department 
of Scientific a.nd Industrial Research. On July 26, 1955, the Parlia
mentary Secretary to the :Ministry presided at a. meeting which was 
attended by representatives of the borough council, the county coun
cil, the Department of Scientific and Industrial Rese.arch and Profes
sor Lovell and one of bis colleagues from Manchester University. As 
s result of that meeting, a compromise was reached. A line was 
drawn on a map- showing the West Heath area of the borough, and it 
was agreed that the borough council would not seek to develop to the 
north and west of the line. For some reason the line became known 
35 the .. F line.·· It did not correspond exactly with the circumference 
of a circle drawn to a six-mile radius from Jodre11 Bank, but all 
parties were for the time being satisfied. 

Sir Bernard's description of these events in Chapter 28 of his 
book includes this sentence: " The Minister drew a line on the map 
which became the famous ' F line,' prohibiting development within 
our six-mile zone." That sentence contains inaccuracies which are 
pardonable and understandable in a popular bopk written by a busy 
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and eminent scientist who is not a planner or local government 
administrator. In :£a.et, the Minister was not exercising any statutory 
power of making decisions and he did not prohibit anything. He 
was merely engaging in the normal processes of consultation about 
planning policy which form part of his functions. There is a letter 
of November 14, 1966, in which an officer o{ the Science Research 
Council displays a misconception similar to that contained in Sir 
Bernard's book, about the role played by the Minister in these 
matters. 

After the original agreement relating to the F line, and again by a 
compromise in which the Minister's good offices played a part, it WM 

agreed between the Jodrell Bank directorate and the Congleton 
Borough Council that the Jodrell Bank directorate would raise no 
objection to development in a defined area to the north and west of 
the original F line. Thus, in effect, there was a further agreement by 
which the original agreement relating to the F line was modified. 

The appeal site is not in Congleton borough but is some distance 
to the west in the Congleton rural district. As regards places outside 
the borough, the Minister has encouraged the Jodrell Bank directorate 
to make its views known to local authorities as to those areas in which 
development is likely to interfere, with the use of the telescope, the 
intention being that such areas should be defined from time to time 
by agreement between the directorate and the local authority, The 
Minister has also encouraged arrangements between local authorities 
and the Jodrell Bank directorate whereby the directorate is to be 
consulted about applications for planning permission in areas so 
defined. 

An example of such arrangements is to be found in a meeting which 
took place on January 28, 1959. The meeting was attended by repre
sentatives of Manchester University, including Professor Lovell, of 
the Cheshire County Council, of the Congleton Borough Council and 
of a number of district councils. The meeting had before it a map 
showing an area col<~ured pink. That area extended to a distance of 
six miles from the telescope on its southern, east_em and western sides, 
hut in other directions was more restricted. Within the pink area 
was a shaded area extending in part to a distance of two miles and in 
part to a distance of four miles from the telescope. It was agreed at 
the meeting that the University should be consulted about all pro~ 
posed development within the shaded area and about all proposed 
development elsewhere in the pink area except where the proposal 
was for .. n individual building for non-industrial uae. It -was also 
agreed that it should be left to the discretion of area planning officers 
as to whether they should consult the Univenity about proposed 
development outside the pink area. 

The next event to which I need refer occurred in March 1967, that 
is to say, after Mr. Stringer had applied for planning permission to 
develop the appeal site but before the Congleton Rural District 
Council had given their decision on the application. In March 1967 • 
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a document was executed on behalf of the county council by their 
assistant clerk and on behalf of the University of Manchester by Mr. 
Lascelles, Sir Bernard's special assistant. The document was also 
signed by the clerk to the Congleton Rural District Council, who are 
described as an interested party. The document is headed " Cheshire 
County Council." The sub-heading is: 

Undertakings given to Manchester University in relation to 
future development in that part of the consultation (hatched) 
zone within the Congleton Rural District for the protection of 
the radio telescope at Jodrell Bank. 

There is then a section headed " Goostrey village zone "; and I need 
not read this section. The next section is headed " Remainder of 
hatched zone," and I quote paragraph (a}: 

The county council will discourage development within the 
limits of their powers at Blackfirs Lane, Somerford, and at 
Brereton Heath until 1990. This undertaking not to affect 
in-filling plots or land which already enjoys planning permission. 

This document has been referred to as an agreement, and I will adopt 
this description of it. 

Sir Bernal'd Lovell gave evidence at the local inquiry held on 
September IO, 1968, into Mr. Stringer's appeal to the Minister. 
According to the inspector's report, Sir Bernard's evidence as to the 
effect of the agreement was this-and I quote paragraph 45 of the 
report: 

That agreement accepted the relaxation of the universitr 
authorities' opposition to development in Goostrey on the cond1-
tion thatdevelopmentoutsidethe agreed area-and this specially 
includes Brereton Heath-was to be resisted, 

In paragraph 61 of the report, which appears under the general 
heading of "Case for the local planning authority," I find this 
statement about the agreement of March 1967: 

The rural district council were a party to this agreement and it 
is this agreement which has resulted in the second reason for 
refusal. 

Paragraph 76 of the report appears among a fasciculus of paragraphs 
which summarise the submissions of the solicitor who appeared at the 
inquiry on behalf of the local planning authority. It read_s as follows! 

It is &C<!epted that the local planning authority are in a position 
to override the Jodrell Bank objeetiOil!I but since the agreement 
was signed they do not do so. 

The general duties of a local planning authority in dealing with an 
application for planning permission are prescribed by section 17' (1) of 
the Town and Country Planning Act 1962. The subsection requires 
the authority to have regard to the provisions of the development 
plan, so far as material to the application, and to any other material 
considerations. 
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It seems to me that the broad intentions of this unhappy agree
ment are inconsistent with the performance of that duty as regards 
applications for planning permission at Brereton Heath and elsewhere, 
It is true that the county council's undertaking to discourage develop
ment at Brereton Heath is qualified by the words " within the limits 
of their powers." Sir Bernard Lovell, however, bluntly interprets the 
agreement as meaning that development at Brereton Heath and at 
other places was to be resisted. The planning authority admit that, 
since the agreement was signed, they do not override the Jodrell Bank 
objections to development in the areas in question. It is, however, the 
duty of a p]arining authority to deal with the individual planning 
application before them and to have regard to al1 considerations 
which are relevant to that application. Plainly, on an application 
for planning pennission to build houses in a particular place, one 
consideratioh which must always be material is the need for houses in 
that place, and no doubt there are other considerations, totally un
related to the requirements of the telescope, which may be material 
to the application. It seems to me that the intention of this agree
ment was to bind the authority to disregard considerations to which, 
under the terms of the section, they are required to have regard. 

I think that the agreement was ultra vires the authority for those 
reasons. This is a sufficient ground for treating it as without legal 
effect. It me.y well be that in any event the parties to the agreement 
did not intend it to give rise to obligations which would be enforceable 
in law. I have, however, no doubt that each party intended to carry 
out the undertakings which it in fact gave. 

Coming now to Mr. Stringer's application for planning permission 
to develop the appeal site, it seems to me that the local planning 
authority made no proper determination 0:n that application. 1t 
appears that, after the application was received but before the agree
ment was made, the University of Manchester were consulted on the 
application and objected to the proposed development on the grounds 
that it might lead to a significant development in the sensitive 
southern section of the telescope. The county surveyor, who was also 
consulted, considered the proposed. development premature until 
sewer facilities had been provided. In November 1966, the county 
council recommended to the rural district council that the application 
be refused, but evidently the rural district council were not happy 
about that recommendation and there ensued correspondence between 
their clerk and officers of the county council. The application was 
flna.lly consldered by the rural district: council on July 14, 1967, some 
four months after the agreement had been made, and notice of refusal 
was sent on July 18. 

It is true that the first and third reasons given for the refusal had 
no connection with the telescope. The first reason was that the pro
posal did not accord with the county- development pJan in that the 
appeal site was within an area where existing land uses were intended 
for the most part to remain undisturbed. The third reason related 
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to the absence of mains drainage. Although, however, the inclusion 
of those reasons might suggest that the local planning authority had 
looked at all the mat.eria.l considerations, the fact is that they had 
given an undertaking to the University which, whether lega.Jly binding 
or not, they intended to honour. The honouring of that undertaking 
would necessarily lead to the refusal of the application and, in those 
circumstances, it is difficult to believe that the examination of other 
considerations can have been anything more than perfunctory or 
that there was any true compliance with the statutory duties of the 
authority under section 17 of the Act of 1962. In my view, there was 
no such compliance. 

I now turn to the position of the Minister. According to the 
inspector's summary of the evidence given by Sir Berna.rd Lovell at 
the inquiry, Sir Bernard said that the Minister had advised the 
University and the local planning authority to seek local agreements, 
and that the agreement of March 1967 was a local agreement entered 
into in pursuance of that advice. I have already referred to one 
occasion on which Sir Bernard failed to appreciate the nature of the 
Minister's role, I think that this is another. There is no evidence 
that the Minister specifically advised the agreement of March 1967, 
and, indeed, such eviderice as there is, is to the effect that the Minister 
was not consulted about it. It is true, as I have already indicated, 
that, as regards areas outside the borough of Congleton, the Minister 
has encouraged arrangements between the University and local 
authorities for consultation about applications for planning permis
sion in defined areas. There is no evidence that the Minister has 
advised or encouraged anything more than such armngements for 
consultation. It appears to me that such arrangements are in them
selves unexceptionable, for they do not in any way fetter the freedom 
of the authorities to have regard to all material considerations in 
dealing with planning applications. Such arrangements a.re wholly 
different from the undertakings embodied in the agreement of March 
1967. In the result, I cannot accept that it has been shown that the 
agreement sterns from any advice or encouragement, whether general 
or particular, emanating from the Minister. 

Reference was made at the inquiry to an application by a Mr. 
Hughes for planning permission to develop another site at Brereton 
Heath. This other sit:e is quite close to the appeal site and is at the 
junction of Brereton Heath Lane and Holmes Chapel Road. The 
appliea.tiOn was refused by the local planning authority. and Mr. 
Hughes appealed to the Minister. The Minister's decision dismissing 
the appeal was given on December 27, 1967. In paragraph 4 of his 
dedsion letter, the Minister said: 

The precise grounds for the appeal are noted and your arguments 
about the proposed septic tank: drainage and the location of the 
site- in relation to the J"odrell Bank telescope have been con~ 
sidered. The local planning authority wish to discourage further 
expHDsion at Brereton Heath and have also undertaken to 



Page 207 of 326

STRINGER v. MIN. OF H. & L. G. & ANOTHER 265 

restrict development there in the interests of the efficient working 
of the Jodrell Bank telescope, The Minister considers that the 
proposed development would be contrary to the policy for the 
area round Jodrell Bank and would be development in a rural 
area which would not be in accordance with the provisions of the 
approved development plan. For these reasons the Minister 
accordingly dismisses the appeal. 

At the local inquiry into Mr. Stringer's appeal, it was said on behalf of 
the local planning authority that the Minister's decision in the appeal 
of Mr. Hughes had been given in the light of -the agreement of March 
1967 between the IocaI planning authority and the University. In 
his conclusions, the inspector quotes the Minister's decision in the 
case of Mr. Hughes as evidence that the Minister has supported the 
1967 agreement. If this short passage in the inspector's admirable 
and most illuminating report means that the Minister has expressed 
approval of the agreement and an intention'to abide by its provisions, 
I regret that I am unable to agree with it, The structure of paragraph 
4 of the decision letter in the case of Mr. Hughes seems to me to be 
plain. The first sentence is referring briefly to the submissions of the 
appellant. The second sentence is referring briefly to the representa
tions of the local planning authority. It is-not until the third sentence 
that the Minister is dealing with his own view of the matter, I do not 
read this sentence as expressing approval of the 1967 agreement or as 
expressing an intention to abide by its provisions. What the Minister 
is referring to as one of the reasons for his decision is not the agreement 
but the policy for the area around Jodrell Bank. Whether the Minis
ter is entitled to have such a policy and to have regard to it in 
determining an appeal is another question to which I shall refer 
later. I cannot, however, accept the submission that the decision 
in the appeal of Mr. Hughes shows that the Minister has committed 
himself to upholding the provisions of the agreement. 

Sir Bernard's evidence at the inquiry, in addition to demonstrating 
his impatience with terrestrial interference in any form whatsoever, 
dealt in the most cogent and authoritative manner with the antici
pated effect of the proposed development on the work of the telescope. 
He said that, if Mr. Stringer's appeal were allowed, a very serious 
danger would arise to the continued operation of the telescope. That 
evidence was uncontradicted. 

After making his findings of fact, the inspector set QUt his con-
clusions in paragraph 7'9 of his report. His first conclusion was that 

•• , "the first and third reasons for refusal are not sufficiently strong 
in dismissing this appeal although they do support any other 
reasons which may exliit. 

His second conclusion was expressed as follows: 
The validity of the second reason for refusal is no doubt a matter 
on which legal opinion will be taken, but the strength of the argu
ments made at the inquiry in support of this reason for refusal 
a.re overwhelming. On the evidence I must accept that the 
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erection of twenty-three dwellings on the appeal site, no matter 
how phased, would constitute a serious danger to the continued 
satisfac~ry operation of the .Jodrell Bank telescope. 

He then recommended that the appeal be dismissed. 

The Minister issued his decision letter on January 18, 1969. 
Paragraph 5 of the letter reads as follows: 

The Minister agrees with the inspector's conclusions and accepts 
his recommendation. He is satisfied on the evidence put for
ward, a.nd in particular having regard to the inspector's conclu
sions quoted above, that- the development proposed might 
interfere to a serious extent with the working of the Jodrell Bank 
telescope, that this possibility constitutes a material considera
tion within the meaning of section 17 of the Act of 1962, and 
that as a result planning permission should not be granted. 

Now, it is true that, in their submissions at the inquiry, the local 
planning authority urged the Minister to have regard to the 1967 
agreement. It is true that, in his second conclusion, the inspector 
refers to the strength of the arguments-made at the inquiry in support 
of the second reason for refusal. It is true that the Minister, in 
announcing his decision, said that he agreed with the inspect.or's 
conclusions and spoke of those conclusions wi s factor in his decision. 
Relying on these matters the applicant says that the Minister must 
have been basing his decision, either wholly or in part, on the 1967 
agreement. While this submission has a certain air of logiC! about it, 
it seems to me that it is out of touC!h with reality. The real argument 
made at the inquiry in support of the second reason f9r refusal was 
that the proposed development would be a serious danger to the 
operation of the telescope. That argument was firmly grounded in 
Sir Bernard's evidence. It was the argument to which the inspector 
was referring when he said that, on the evidence, he must accept that 
the erection of twenty-three dwellings on the appeal site would 
constitute a serious danger to the continued satisfactory operation 
of the telescope, and it is reasonable to infer that that was what was 
really in the inspector's mind when he spoke of the strength of the 
arguments made at the inquiry. So far as the Minister's decision is 
concerned, it seems to be abSUI"dly far-fetched to say that it is in any 
degree based on the agreement. The Minister gives, as his reason for 
his decision, that he i, satisfied on the evidence put forward that the 
development proposed might interfere to a serious extent with the 
working of the' te1e5cope. It cannot have been the existence of 
the agreement which satisfied him of that. Obviously, what satisfied 
him of it was the evidence of Sir Bernard Lovell. In my view, there 
is no justification for saying that the Minister's decision was in any 
degree based on or influenced by the existence of the agreement. 

The arguments before me in support of the application t.o quash 
the Minister's decision may be classified under three heads. First, 
there were arguments based on the general nu.hire; and eft'ec.t of the 
planning legislation. Those arguments were designed.to show that 
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the Minister was not entitled to have regard to the interests of the 
telescope in reaching his decision on the appeal. Secondly, there 
were arguments designed to show that the Minister had failed to, act 
fairly and judicially in determining the appeal, or at least had given 
the appearance of such failure. Thirdly, there was a technical 
argument to the effect that there was no basis on which the Minister 
could entertain an appeal from the decision of the local planning 
authority because that decision was itself a nullity. 

It is convenient to deal with the technical argument first. Bearing 
in mind the observations -of Lord Reid in Anisminic Ltd. v. Foreign 
Compensation Commission, 11 I think that the rjght view is that the 
decision of the local planning authority on Mr. Stringer's application 
was void and not merely voidable. That was the consequence of their 
failure to comply with the requirements of section 17 of the Act of 
1962. However, this is not enough to dispose of this point in favour of 
the l!,pplicant in this case. The provisions for appeal to the Minister 
are contained in section 23 of the Act. Subsection (4) of this section 
provides that. on an appeal to him, the Minister rnay deal with the 
application as if it had been made to him in the first instance. Since 
the Minister's power is in effect to deal with the matter de novo, it 
seems to me that he is entitled to deal with the application and to 
make a decision on it even though the decision appealed from is a 
nullity. I think that support for such a view is to be found in the 
decision of the Privy Council in Pillai v. Singapore City Council. 4 

Moreover, I think that the same result can, if necessary, he arrived 
at in a different way. If the decision of the local planning authority 
on Mr. Stringer's application was void, then the authority were, in 
effect, in the position of having failed to ,deal with the application at 
all. They never notified Mr. Stringer of an effective decision on his 
application, because they never made such a decision. Section 24 of 
the Act of 1962 provides that, if the local Planning authority do not 
give notice of their decision on a planning application within the 
prescribed period from the m_aking of the application, the appeal 
provisions of section 28 shall apply as if permission had been refused 
on the application. By the time when Mr. Stringer appealed to the 
Minister the prescribed period had elapsed, and it seems to rne that, 
if there was no other basis on which the Minister was entitled to 
entertain the appeal, he was entitled to entertain it under the provi~ 
sions of section: 24. 

I would, aceordingly, hold that the Minister was properly seised of 
lb-. Stringer's appeal. The qucsti.Qn is whether the Miniater's decision 
on the appeal can successfully be 'impeached on either of the two 
grounds specified in section 179 (1) (b) of the Aet of 1962. 

As to this, I turn first to those arguments of the applicant which 
are based on the general nature and effect of the planning legislation. 

11 [1969] 2A,C.14'1, 176; [1969] 2 W.L.R, 163; {1969] l AIIE.R. 208, H.L.{E.), 
t [1988] 1 W,L.R. 1278, P.O.; see eep. 1286. 
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By way of preface, I observe that, by virtue of section 28 (6) of the 
Act, the provisions of section 17 (1) of the Act apply to the determina
tion of an appeal by the Minister in the same way as they apply to the 
making of a decision by a local planning authority on a planning 
application, so that the Minister is specifically required to have 
regard to the provisions of'the development plan, so far as material 
to the appeal, and to any other material considerations. 

The first point taken on behalf of the applicant is that the likeli• 
hood that the development would interfere with the work of the 
telescope is not a material consideration in determining whether 
permission for the development should be given. The interests of the 
telescope, it is said, are interests of a private, character. It is said that 
the purpose of the planning legislation is to protect only the public 
interest, and, indeed, only the public interest in a particular sphere, 
namely, the sphere of amenity. Therefore, it is said,-in this case the 
MiniSter has exercised his powers for a purpose not authorised by the 
Planning Acts, and :reliance is placed on the judgment of Lord 
Denning in Pym Granite Co. Ltd. v. Min'Ultry of H-OUSing and Local 
Government, 6 where he said 6: 

Although the planning authorities are given very wide powers to 
impose" such conditions as they think fit," nevertheless the law 
says that those conditions, to be valid, must fairly and reasonably 
relate to the permitted development. The planning authority 
are not at liberty to use their powers for an ulterior Object, how
ever desirable that object may seem to them to be in the public 
interest. 

In further support of th1;isc submissions the applicant relies on the 
judgment of Salmon J. in Buinon v. Minister of Housing and Local 
Government. 1 That was a case in which a company were refused 
planning permission to dig for chalk on land which they owned. The 
company appealed to the Minister against that decision of the local 
planning authority and the Minister, rejecting his inspector's recom
mendation, granted permission, Along with others, Mr. Buxton, a 
neighbouring landowner, instituted proceedings under section 81 of 
the Town and Country Planning Act 1959 (the predecessor of 
section 179 of the Act of 1962), to quash the Minister's decision. The 
question was whether Mr. Buxton was a " person aggrieved " within 
the meaning of the section, and Salmon J. held that he was not. 
He said 8: 

Before the Town and Country Planning legislation any land
owner was free to develop bis land as he liked, provided he did 
not infringe the common law •••• The scheme of the Town and 
Country planning legislation, in my judgment, is to restrict 

6 (1958] I Q.B. 554; [1958] 2 W.L,R. 371; [1958] 1 All E.R. 625; 9 P. & C.R. 
204; 56 L,G.R. 171, 0.A. 

8 [1958] l Q.B, 554, 672; 9 P & C.R. 204, 217. 
7 [1931] l Q,B. 278: [1960] 3 W.L.R. 866; [1960] 3 All E.R. 408; 12 P. & C.R. 

17; 69 L.O.R. 45. 
a [1961] l Q.B. 278, 283-284; 12 P. & C,R, 77, 80-Sl, 
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development for the benefit of the public at large and not to 
confer new rights on any individual members of the public. 
whether they live close to or far from the proposed develop
ment ••.. I doubt whether the present applicants had any legal 
right to appear at the inquiry. 

Reference was also made on behalf of the applicant to the decision 
of Lord Guest in Simpson v. Edinburgh Cm-poration, 9 a ease in which 
Edinburgh University had obtained planning permission to carry out 
certain development not in aooordance with the city development 
plan. The pursuer, a neighbouring landowner, was held to have -no 
title to sue for an interdict to prevent the development. 

The applicant also relied on the decision of Paull .J. in Gregory v. 
Camden London Borough Council. 1 o In that case, certain trustees 
had obtained planning permission from the defendants to carry out 
a certain development. The plaintiffs, owners of adjacent land, 
feeling that their land would be affected by the proposed development, 
sought a declaration that the grant of planning permission by the 
defendants was ultra 'Dires for non-compliance with certain require
ments imposed under statutory authority. It -was held that the 
plaintiffs had no sufficient interest to support such an action. Paull J, 
said 11: 

••• if a statute is passed to protect a class of persons, then anyone 
in that class who is affected by a breach of the statute may bring 
an action for damages in respect thereof. But the Town PJan
ning Acts have not been passed to give any such rights. They 
,have been passed to give rights to the public generally, and not 
to s.~y particular class of the public. 

He then referred to the decision of Salmon J. in Buzton v. Minister 
of Homing and Local Government. 12 

It may be conceded at once that the material considerations to 
which the Minister is entitled and hound to have regard in deciding 
an appeal must be considerations of a planning nature. I find it 
impossible, however, to accept the view that such considerations are 
limited to matters relating to amenity. So far as I am aware, there 
is no authority for such a proposition, and it seems to me to be wrong 
in principle. In principle, it seems to me that any Consideration 
whieh relates to the use and development of land is capable of being 
a planning consideration. Whether a particular consideration falling 
within this broad class 'is material in any given ease will depend on the 
circumstances. However, it seems to me that, in considering an 
appeal, the Mini5tel" :i8 entitled to 85k: himself whether the proposed 
devdopment is compatible with the proper and desirable use of other 
land in the area. For example, if _permission is sought to erect: an 
explosives factory adjacent to a school, the Minister must surely be 

9 1960 s.o. 313. 
J.O (1966J l W.L.R. 899; [1966) 2 All E.R. 196. 
ll [ 1966] l W .L.R, 899, 908. 
n (1961] 1 Q,B. 278; 12 P. & C.R. 77. 

l'.C.11.,-22 " 
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entitled and bound to consider the question of safety, This plainly 
is not &n amenity consideration. The broad nature of the duty of 
ap~ authority in dealing with an application is indicated in the 
judgment of Widgery J. in Fitzpatrick Development, Ltd, v. Minister 
of Hooaing and LO(al Govemment.13 Widgery .J. said: 

It is the duty of the Jocal planning authority in the first instance, 
and the Minister if the matter comes to him by way of appeal, to 
plan the area. concerned, and an essential feature of planning 
must be the separation of different uses or activities which are 
incompatible tlie one with the other. 

The general statutory duty of the Minister is laid down in section 1 
of the Minister of Town and Country Planning Act 1948 in these 
terms: 

• • . securing consistency and continuity in the framing and 
execution of a national policy with respect to the use and develop• 
;ment of land throughout England and Wales •••• 

It seems to me that all considerations relating to, the we and develop~ 
ment of land are considerations which may, in a proper case, be 
regarded as plamrlng considerations. In this case, it seems to me that 
the likelihood of interference with the work of the telescope is both a 
planning consideration and a material consideration within the mean
ing of section 17. 

I find it equally difficult to accept that the local planning authority 
and the Minister on appeal must have tegard only to the public 
interest as opposed to private interests. It is, of coune, true, as 
Salmon J. pointed out in the B'Wmm, case, 1 " that the scheme of the 
legislation is to restrict development for the benefit of the public at 
large, but it seems to me that it would be impossible for the Minister 
and loce.l planning authorities to carry out their duties as custodians 
of the public interest if they were precluded from considering the 
effect of a proposed development on a particular use of land by a 
particular occupier in the neighbourhood. The public interest, as I 
see it, may require that the interests of individual.oooupiers should 
be considered. The protection of the interests of individual ooou.piers 
is one aspect, and an important one, of the public interest as a whole. 
The distinction between public and private interests appears to me 
to be a false distinction in this context. In any event. if it were 
possible or necessary to draw such a distinction I should feel con
siderable hesitation in holding that the operation of the telescope was 
not a public, as opposed to a private, interest. 

On this aspect of the case I do not think that I am assisted by the 
distinction between public and private righta which was drawn by 
Salmon J. in the Bweton case -or by the decision of Lord Guest in 
Siminon v. Edinbwrgh Corporation 1 ' or that of Paull J, in Gregrny v. 

la Umeport,ed: May 24, 1985. 
U {1961] l Q.B. 2'18, 1183; 12 P. & O.B. '1'1, 81>-81. 
16 1960 8,0. 813. 
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Camden London Borough Council. 1 t All those cases were concerned 
with the right of an individual to maintain proceedings in the courts. 
An individual may well have no such rights and yet be a person whose 
interest& may very prpperly be considered at an anterior stage when 
the que&tion-whether or not to grant planning permission is being 
dealt with. 

It ,is true that Salmon J. expres11ed a doubt as to whether the 
applicants before him hS;d any legal right to appear at the inquiry. 
That doubt was expressed in the light of the legislation as it then 
stood, but since then the position has been altered. Under rule 9 (2) 
of 'the ·Town and Country Planning Appeals (Determination by 
Appointed Persons) (Inquiries Procedure) Rules 1968, the inspector 
has a discretion to allow any person to appear at the inquiry, and 
when the. inquiry into Mr. Stringer's appeal Was held there was a 
similar rule in force, The rules thus provide a means whereby, on ari 
inquiry as to whether planning permission for a proposed develop
ment should be granted, the representations of an owner of adjacent 
land may be heard. It is worth noting, however, that at the inquiry 
with which I am concerned Sir Bernard did not appear as a i:epre~ 
senmtive of Manchest.er University but as a witness called by the 
local planning authority. · 

· Next it is said that, if the interests of the telescope a:re interests 
-which can properly be taken into account, the result-will be t:o affect 
adversely the- value of Mr. Stringer's land and the land of many 
others in a similar situation. There is no provision for compensation, 
and it is said that the planning legislation should not be construed so 
as-to inflict loss without compensation unless the intention to do so is 
clear.-

An argument of this character was recently considered by the 
House of Lords in Westminster Bank Ltd. v. Beverley Bot'ougk 
Counca. 11 · Lord Reid said l 8 : 

.•. it is quite clear that when planning permission is refused ·the 
general .rule is that the unsuccessful applicant does not receive 
any compensation. There are certain exceptions but they have 
no special connectio~ with street widening. If planning permis
sion '-is refused on the ground that the proposed development 

. conflicts with a seherne for street widening; the unsuccessful 
applicant- is in exactly the same position as other applicants 
whose applications are refused on other grounds. None of them 

_ gets any c«;impens.ation: So absence of any ,right.to compensa,. 
· ti,;m ~s nO gro_und £or arguing that tt is not within the power of' 
'Planning' authorities to refuse planning permission for this 
"""""·. , - : -.. •' . ' ' ' 

Jt $eeJDIJ t9 me that those words, muf!llis muumdis, are precisely 
applicable to_the present case •. '.l'he s.b~nee of aright to.compensation 
-i"s[1006)'1'W.L.R.81}9. . - _,, - . '• -, 
11 [1970J 2 W.L,R. 64ll; (1970] l All E,R. 734; 21 ·P. & C.R. 3'19, H.L.(E,). 
U [1970} 2 W .L.B. 645, 651-652; 21 P. & O.R. 379, 389-391. · -
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when planning pennission is refused for reasons relating to the tele
scope is no ground for arguing that it is not within the power of the 
planning authority to refuse planning permission for such reasons. 

It is said that it would have been fairer to persons in Mr. Stringer's 
position if the restrictions required in the interests of the telescope 
had been imposed by a private Act of Parliament incorporating 
provisions for compensation. This raises issues of policy which go 
beyond what I have to consider. I observe, however, that in the 
Westminster Bank case 1t there was actually in exist.en.ce a code of 
legislation under which, the local authority might have achieved the 
desired result, but subject to the payment of compensation. The 
authority were nevertheless held to have been entitled to achieve their 
objective by the alternative methods of the Town and Country 
Planning Acts, notwithstanding that the effect of. their choosing 
those methods was that no compensation was payable. 

I now turn to the arguments relating to the question whether the 
Minister bas, in determining the appeal, discharged his duty to act 
fairly and judicially. Two main points were taken in this connection. 
First, it was said that the Minister's decision was• based on or in• 
fluenced by the 1967 agreement. The provisions of that agreement, 
it was said, were inconsistent with a fair consideration of Mr. Stringer's 
appeal on its merits: I would agree that the provisions of the agree. 
ment were-so inconsistent. The Minister was, however, not a party 
to the agreement, and, for the reasons which I have already given, 
I have held that-the Minister's decision was not based on the agree• 
mentor in any degree influenced by it, H the applicant is :to succeed 
on the ground that the Minister bas failed to comply with the requirE.
ments of natural justice, he must put his case in some other way. 

· It :was said that the.Minister had tied bis hands and precluded him• 
self from considering- the appeal with fairness and impartiality,_ or .at 
least from appearing so to do, by encouraging the parties_ to the 
agreement to enter into it, or at least to enter into agreements of that 
character. As to tlus, I have held that it bas not been shown that 
the_ agreement results from any advice or encouragement given by the 
Minister. 

The question, therefore, comes to this. Is there some other ground 
on which it can be said that the Minister has prejudged the issues on 
the appeal, or tied his hands, or precluded himseH from acting with 
fairness and impartiality both in appearance and in fact? 

The Minister's anxiety that proper provision shOuld be made for 
protecting the interests of the telescope is ~teal' fi-om many ybns of 
history. He has encorir'aged the definition by agreement of areas in 
which development is lik~y to interfere with the work of the ~e
seope. He has enCOuraged · arrangements for consultation between 
local authorities aD.d the Jodrell Bank directorate about applications 
for planning permission in those areas. All this appearrdo me to be 

1t [19'10] 2 W.L.R, 646; 21 P. & O.R, 379. 
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perfectly proper and in no way inconsistent with the proper per
formance of the Minister's quasi-judicial di.tties when occasion arises 
for their performance. 

The matter, however, may be said to go further_than this, because 
it appears that the Minister has .a policy for the· area around J'odrell 
Bank, and, indeed, the existence of such a policy is referred to in 
paragraph 4 of the Minister's decision letter .on the appeal of Mr. 
Hughes, The policy is not defined in the letter, but, on the evidence 
before me, it may be said to be a policy of discouraging development 
which will interfere with the efficient worldng of the telescope. It is 
not, however, as it seems to me, a policy which is intended to be 
pursued to the disregard of other relevant considerations. The ques
tion is whether the existence of such a policy disables the Minister 
from acting fairly on the consideration of an appeal. 

There are obviowily many matters in the field of planning legisla
tion on which the Minister is entitled, and, indeed, bound, to ·have a 
policy. The relationship betwe_en a 'Minister's fu~ctions in fol'rµu
lating and giving eft'ef,lt to a policy and his functions in making a 
decision of a quasi-judiCial nature have been considered in many 
cases. 

In B. Johnson &: Co. (Builders) Ltd. v. Minister of Healt.h,ZO 
Lord Greene M.R. said 2 1: 

The duty placed on the Minister with regard. to objections is to 
consider them.before confirming the order. He is also to con
sider the report of the person who held the inquiry. Having done 
that, his functions are laid down by the last words of the para
graph, viz., .. and may then confirm th_e order with or without 
modification."' Those Words are important, because they make 
it clear that it is to the Minister that Parliament has committed 
the decision whether he will or will not confirm the order after 
he has done all that the statute requires him to do. There is 
nothing in that paragraph, or anywhere else in the Act, which 
imposes on the Minister any obligation with regard to the 
objections, save- the obligation to consider them. He is not 
bound to base his decision on any conclusion that he comes to 
with regard to the objections, ~nd that must be so when one 
gives a momeiii's thollght to the situation. The decision whether 
to confinn or not must be made in :relation to questions of policy, 
and the Minist.er, in deciding whether to confirm or not, will, 1ike 
every Minister entrusted with administrative duties, weigh up 
the considerations which are to affect his mind, the preponder~ 
ating f..ctor in many, if not all, cases being that of public policy, 
having regard to all the facts of the case. 

In R. v. Porl of Lcmdon Aut!writy, ea: p. Kynoch Ltd., u Bankes L.J. 
saidtz: 

H [1947] 2 AU E.R. 3951 46 L.G.R. 617, C.A. 
11 Ibid., 897. 
U (1919] l X.B. 178; 16 L.G.R. 937, C.A. 
u Ibid., 184. 
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There a.re on the one hand cases where a tribunal. in the honest 
exercise of its discretion bas adopted a. -policy, and, without 
refusing to heB.1' an applicant, intimates to him w~t its policy is, 
and that after hearing him it will in accordance with its policy 
decide against him,. unless_ there is something exceptional. in his 
case •••• On the other hand there are cases where a tribunal has 
passed a rule, or come to a determination, not to hear any 
application of a particular character by whomsoever made. 

It seems to me that the general effect of the many relevant 
authorities is that a Mmister charged with the duty of me.king indi• 
vidual administrative decisions in a fair and impartial manner may 
nevertheless have a general policy with regard to matters which are 
releva,n.t to those decisions, provided tl;t.at the existence of that general 
policy does not preclude him. from fairly judging all the .issues which 
are relevant to each indivi4i.tal case as it comes up for decision. 

1 think that, in this ease, the Minister was entitlt;d to have & 
policy with regard to Jodrell Bank, and·t think that his policy wai 
not swih as to preclude him from fairly considering a planllll_lg. appeal 
on its merits. I do not think that it precluded him froin. fairly 
considering Mr. Stringer's appeal. I do tlot think the.t the Millisier 
has prejudged the case, or tied his own hands, or abdicated any of his 
functions. The contention that the rules of natural justice have· not 
been complied with in this case cannot, in my view, be sustained. 

In the result, the application fails and must be dismissed. I feel 
bound to add that this is not a result which gives me much satisfac• 
tion. I have considerable sympathy for Mri Stringer, who has spent 
money in the reasonable anticipation of being allowed to deV'elop the 
ap:peal site and who feels with some justjflcation that the forces 
ranged against him are too powerful for an or4i,na.ry man. to cope 
with. Mr. Stringer's application could not, however, succt;ed unless 
he could establish a failure on the pai:t of the Minister in the proper 
performance of his functions, and this, in my judgment,.he bas failed 
to do. 

ApplicatiOfi dismisBed witk··eoata. 

·-Solicitof's-H. P. & H .. C. Rigby, Sandbach; Solicitor, Mhristry of 
Housing & Local Government. 

[Beporled'. b, M~ Oordner,.Bcarri,t,er,o, • .I,aw.] 
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A in the absence of his leader had the conduct _of the plaintiff's reply and 
performed his duties with conspicuous ability. 
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Orders accordingly. 

Solicitorl·: Linklaters & Paines; Fielder Le Riche & Co. 

[Reponed by SARAH WADHAM, Barrister-at-Law] 

[HOUSE OF LORDS] 

WESTMINSTER CITY COUNCIL 
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GREAT PORTLAND ESTATES PLC. 
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1984 July 16, 17; 
Oct. 31 

Lord Fraser of Tullybefton, Lord Wilberforce 
Lord Scarman, Lord Roskill and 

Lord Bridge of Harwich 

Town Plan11ing-Development-Locaf amhority's development plan
Proteclion of specific industrial activities-Office development 
subject to 11011-s/atutory guidelines-Whether interests of individual 
occupiers irrelevant to formulation of industrial policy-Whether 
reliance on non-statutory guidelines invalid-lnspec1or's rec
ommendatlon following public inquiry rejected-Whether duty to 
give reasons-Town and Country Plamiing Act 1971 (c. 78), Sch. 
4, para. JJl (as substiluted by Town and Country Pfanning 
(Amendment) Ac/ 1972 (c. 42), s. 4(1), Sch. I) 

The City of Westminster's district plan, adopted by the city 
council in April 1982 embodied in paragraphs 11.22 to 11.26 the 
council's industrial policy which provided for the protection of 
specific industrial activities with important linkages with central 
London activities. They were specified as tong established 
industries such as clothing, fur and leather, and paper, printing 
and publishing whose central London location, necessary to 
maintain the required services, made them vulnerable 10 pressure 
for redevelopment from other more financially profitable uses. 

In relation to office development, the city council in 
paragraphs 10.21 to 10.23 drew a distinction between a •·central 
activities zone," in which office development was to be 
encouraged, and the rest, of the city, where planning permission 
for office development would not be granted save in exceptional 
or special circumst1mces not outlined in the plan but expres.'led 
to be the subject of "non-statutory guidance . . prepared after 
consultation following adoption of the plan." -Objection was 
taken to the city council's office policy and a public inquiry was 
held. The inspector's repon recommended that a policy of office 
development oulllide the central activities zone shoiild be 
incorporated into the plan and not left to guidance outside it. 
The city council did not accept the inspector's report. 

1 Town and Country Planning Act 1971, Sch. 4, para. 11 (as substituted): see post, p. 
1038F-G. · · 
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The applicants, a property company, applied under section 
244(1) of *e Town and Country Planning Act 1971 to quash 
paragraphs 11.22 to 11.26 on the ,ground that the provisions 
were not within the powers of Schedule 4, paragraph 11(2) of 
the Act of 1971, in that they were concerned with particular 
users of land rather than the development and use of land; and 
that the city council, in formulating the industrial policies, had 
had regard to an irrelevant consideration, the interests of 
individual occupiers of industrial premises within the city. The 
applicants applied to quash paragraphs 10.21 to 10.23 on the 
grounds that the city council's comment upon the inspector's 
report was not an adequate statement of their reasons for 
rejecting it, and that by relying upon non-statutory guidelines to 
indicate what would constitute the exceptional circumstances for 
office development outside the central activities zone, the city 
council had tailed to comply with the requirement in Schedule 4 
that the plan must contain their proposals for the development 
aod use of land. 

Woolf J. dismissed the application but the Court of Appeal 
held that paragraphs 10.21 to 10.23 and 11.22 to ll.26 of the 
plan should be quashed. 

On appeal by the city council:-
Held; allowing the appeal in part_, (1) that the test of what 

was a material consideration in the preparation of local plans or 
in the control of development was, as in the grant or refusal of 
planning permission, whether it served a planning purpose which 
related to the character of the use of the land; that on their true 
construction, the industrial policies of the plan were concerned 
not with the protection of existing occupiers but with a genuine 
planning purpose, the continuation of industrial use import_ant 
to the character and functioning of the city and, accordingly, 
paragraphs 11.22 to 11.26 of the plan should stand (post, 
pp. 1042A-B, H-1043A). 

East Barnet Urban District Council v. British Transport 
Comm~sion [1%2] 2 Q,B. 484, D.C. and Newbury District 
Council v. Secretary of State for the Environment [1981] A.C. 
578, H.L.(E.) applied. 

(2) That notwithstanding the duty on a public body to give 
reasons, when so required by statute, that were proper, adequate 
and intelligible, those reasons could be briefly stated; and the 
city council's reasoiiing with respect to the office policies had 
been adequately explained in paragraphs 10.21 to 10.23 and by 
its comment on the inspector's report (post, pp. 1044H, 1045B
c). 

In re Poyser and Mills' Arbitration [1964] 2 Q.B. 467 and 
Edwin H. Bradley and Sons Ltd. v. Secretary af Sttite for the 
Environment (1982) 264 E·.G, 926 approved. 

But (3) that the adoption by a local planning authority of 
non-statutory guidelines for the development and use of land in 
its area constituted a failure to comply with Schedule 4, 
paragraph 11 of lhe Act of 1971 and accordingly the order that 
paragraphs 10.21 to 10.23 of the plan should be quashed would 
be upheld (post, pp, 1045H-1046e). 

Per curiam. Rights relating to the use and developmenl of 
land, including those of landlords and_ others interested !n land, 
take effect subject to the controls imposed by planning law 
(j)OSt, p. 10438-C}. _ 

Decision of the Court of Appeal vaned. 

The following cases are referred to in the opinion of Lord Scarman: 
Bradley (Edwin H.) and Sons Ltd. v. Secretary of State for the Environment 

(1982) 264 E.G. 926 
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East Barnet Urban District Council v. British Transport Commission (1962] 2 
Q.B. 484; [1962] 2 W.L.R. 134; [1961) 3 All E.R. 878, D.C. 

Newbury District Council 11. Secretary of State for the Environment (1981} 
A.C. 578; [1980] 2 W.L.R. 379; [1980] 1 All E.R. 731, H.L.(E.) 

Poyser and Mills' Arbitration, In re {1964} 2 Q.B. 467; {1963] 2 W.L.R. 
1309; [1963} 1 All E.R. 612 

Westminster City Council v. British Waterways Board (1983) 268 E.G. 145, 
C.A.; [1984) 3 W.L.R. 1047, H.L.(E.) 

No additional cases were cited in argument. 

APPEAL fr9m the Cour1: of Appeal. 
This was an appeal by the appellants, Westminster City Council, by 

leave of the Court of Appeal (Lawton, Dillon and Purchas L.JJ.) on 6 
December 1983 reversing the decision of Woolf J. on 25 February 1983 
whereby he dismissed an application by the respondents, Great Portland 
Estates Pie., for an order that the City of Westminster district plan be 
quashed in so far as it related to office development outside the central 
activities zone and to the protection of specific industrial activities. The 
Court of Appeal ordered that paragraphs 10.21 to 10.23 and 11.22 to 
11.26 of the plan be quashed. 

The facts are stated in the opinion of Lord Scarman. 

David Barnes Q.C., Christopher Lockhart-Mummery, and Anne 
Williams for the appellants. 

David Woolley Q.C. and Willinm Hicks for the respondents. 

Their Lordships took time for consideration. 

31 October. LO!m FRASER OF TULLYBELTON. My Lords, I have had 
the advantage of reading in draft the speech prepared by my noble and 
learned friend Lord Scarman, and 1 agree with it. For the reasons given 
by him I would vary the order of the Court of Appeal as he suggests. 

LORD WILBERFORCE. My Lords, I concur. 

Lo Ro SCARMAN. My Lords, in these proceedings Great Portland 
Estates Pie. challenge certain parts of the City of Westminster district 
plan. They made their challege by application to the High Court 
pursuant to section 244 of the Town and Country Planning Act 1971. 
Woolf J. dismissed the application, but on appeal the Court of Appeal 
upheld the challenge and quashed part of the policies for, industrial and 
office development emb_odied in the plan. The City of Westminster, who 
are the local planning authority responsible for the plan, appeal with the 
leave of the Court of Appeal to your Lordships' House. 

Section 244(1) of the Act of 1971 enables a-person aggrieved to 
question the validity of a structure plan or a local plan on two grounds: 
either th.at it is not within the powers conferred by Part II of the Act of 
1971 or that any requirement of Part II or of any regulations made 
thereunder have not been complied with in relation to the approval or 
adoption of the plan. The respondent company's case, which prevailed 
in the Court of Appeal, consists of two quite separate challenges. The 
first is that one aspect of the industrial policies embodied in the plan is 
not within the powers conferred by Part II of the Act of 1971. The 
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second, which relat~ to the plan's policy for office develbpment, is that 
in adopting the plan the City of Westminster failed to comply with 
certain requirements of the Act of 1971 and of the regulations made 
under it. 

Section 244(2) of the Act -of 1971 sets out the powers of the High 
Court. The court may grant interim relief by suspending the operation 
of the plan. The respondent company did seek such relief, but no 
question of an interim order now arises for consideration. Upon final 
determination of an application the court, if satisfied either that the plan 
is wholly or to any extent ultra vires or that the applicant's interests 
have been substantially prejudiced by failure to comply with a -statutory 
requirement, may wholly or in part quash the plan. The subsection, 
therefore, confers upon the court a power to be exercised at its 
discretion. It would be surprising if a court were to refuse to quash if 
satisfied that the plan or part of it was ultra vires; but clearly discretion 
may bulk large in de~iding whether or not to quash upon the second 
ground. In the instant case the appellant authority accepts that if any 
part of the plan is ultra vires it must be quashed. If, however, the House 
should hold that in respect of the office development policy there had 
been a failure to comply with a requirement in relation to the adoption 
of the plan, the appellant submits that the discretion should be exercised 
against making an order to quash the part of the plan affected by that 
failure. 

Part H of the Act of 1971 makes provision for the preparation, 
adoption, and approval of development plans. Section 19 provides that 
in relation to Greater London Part II shall have effect subject to the 
provisions of Schedule 4 to the Act of 1971. The Schedule provides for a 
structure plan for Greater London, London borough councils may 
prepare local plans: the appellants, being a local planning authority, 
prepared and in April 1982 adopted a local plan for their area, namely 
the City of Westminster district plan. The general provisions set out in 
paragraph 11 of the Schedule (as substituted by the Town and Country 
Planning (Amendment) Act 1972, section 4(1) and Schedule I) apply tO 
the plan. So far as material to this appeal, the paragraph provides: 

"(2) The pla'n shall consist of a map and a written statement and 
shall-(a) formulate in such detail as the council think appropriate 
their proposals for the development and other use of land in the 
area ... or for any description of development and other use of 
such land .. , (4) In formulating their proposals in the plan the 
council shall-(a) secure that the proposals conform,generally to the 
Greater London development plan ... and (b) have regard to any 
information and any other considerations which appear to them to 
be relevant ... " 

The Greater London strucfure plan lays down the general strategy 
for the development and use of land in London. A local plan applies 
and may adjust this strategy to meet the planning needs of its area. A 
local plan's proposals, though they must conform generally to the 
structure plan, can deviate from it; and, if they do, the provisions of the 
local plan prevail for all purposes: section 14(8) of the Act of 1971. 

When a London council proposes to prepare a local plan, it must 
secure adequate publicity so as to ensure that adequate opportunity is 
given for making representations (including, of course, objections) and 
the council "shall consider any representations made to them within the 

A 

B 

C 

D 

E 

F 

G 

H 



Page 221 of 326

A 

B 

C 

D 

E 

F 

G 

H 

The Weekly Law Reports 16 November 1984 

3 W.L.R. 

1039 
Wemninster Co1H1ei1 v. Gt. Portland Estates Pie. (H.L.(E.)) Lord Scarman 

prescribed period": paragraph 12(1) of Schedule 4. And before the 
council adopts the plan it must make copies available for public 
inspection, and send copies to the Greater London Council and the 
Secretary of State. The Secretary of State has extensive powers (which 
include the giving of directions and the suspension of operation) in 
respect of local plans which it is not necessary to consider because none 
were exercised. The Greater London Council have a right to be 
consulted before a local plan is prepared. 

Section 13 of the Act of 1971 makes provision for inquiries in respect 
of draft local plans. In the case of objections put forward in accordance 
with regulations made under Part TI of the Act the council must cause a. 
local inquiry to be held by _a person appointed by the Secretary of State: 
section 13(1) of the Act of 1971. Section 14 (as amended by section 3(2) 
of the Town and Country Planning (Amendment) Act 1972) empowers 
the local planning authority after considering objections so made to 
adopt the pJan entire as originally prepared or as modified so as to take 
account of objections or other material considerations. 

Unless, therefore, the Secretary of State intervenes (which in this 
case he has not), the council as local planning authority has the power 
of decision. But the power is subject to a requirement which is. to be 
found in regulation 17(1) of the Town and Country Planning (Local 
Plans for Greater London) Regulations 1974 (S.I. 1974 No. 1481). 
Where a local inquiry to consider objections has been held, the local 
planning authority shall: 

"consider the report of the person appointed to hold the inquiry 
... and decide whether or not to take any action as respects the 
plan in the light of the report and each recommendation, if any, 
contained therein; and that authority shall prepare a statement of 
their decisions, giving their reasons therefor." 

Within the statutory frame which I have outlined it is now necessary 
to consider the two challenges made by the respondents to the district 
plan. I will deal first with the challenge to the industrial policies 
embodied in the plan: and secondly with the challenge to the plan's 
policy for office development. 

The "industrial" challenge 

The industrial policy under challenge is in paragraphs 11.21 to 11.26 
of the plan. The general policy is that applications for planning 
permission for new industrial floor-space and the creation of new 
industrial employment will, subject to other policie&, be encouraged. 
The plan, however, goes on to protect '1specific industrial activities." 
The council explains what it means by these words in paragraph 11.22, 
which, because of its importance, I quote: 

"Purpose. The city council considers that those industrial activities 
with important linkages with central London activities, particularly 
in the central activities zone, should be maintained." 

The critical words are "important linkages with central London activities", 
since they define the planning purp'ose of the policy of protection. 
Paragraph 11.23 gives the reasons for the policy: 

"In 1971 about half the industrial floorspace in Westminster was 
located in the central activities zone. The greater proportion of this 
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floorspace was occupied by firms which had been long established in 
the area, such as clothing, fur and leather, and paper, printing and 
publishing. Many of these industries need a central location in order 
to maintain the services required, but this central location also 
makes them vulnerable to pressure from other more financially 
profitable uses. The city council feels that the Joss of these 
supporting industrial activities may threaten the viability of other 
important central London activities." 

The reason, therefore, for the policy of protection is that, in the opinion 
of the council as local planning authority, the loss of the specified 
industrial activiti_es may threaten the viability of other important central 
London activities. 

ln paragraph 11.24 the council makes the comment that while it 
cannot influence "internal changes in the operation of a firm" (which I 
take to be a reference to such matters as a business's financial viability, 
its market success or failure, and its management) it can influence 
"external pressures" which could interfere with "established link.ages." 
The point is clear, though the jargon may strike some as unattractive: by 
the exercise of its planning powers the council can protect the specified 
industrial activities from disappearance in the face of the competitive 
pressure, to redevelop their sites for other more profitable uses which, 
however, do not assist the viability of other important central London 
activities. 

Paragraph 11.25 offers the explanation which I have just summarised 
of the term "external pressures." In a critical passage the paragraph then 
reveals the approach which the council proposes to take towards 
applications for the grant of planning permission for redevelopment in 
such cases. The passage is in the following terms: 

"This source of conflict is particularly severe in the central activities 
zone. Here, many of the longer established industrial firms are 
often located in premises which are old and subject to historic rents 
or nearing the end of leases, and as a result are par1icularly 
susceptible to change and consequent displacement. Notwithstanding 
the need for modem industrial premises already identified in para. 
11.19, where the existing occupants of premises in, or including, 
industrial use are satisfied with that accommodation and in the city 
council's view no apparent case can be made for development or 
major rehabilitation, then it would be against the aim of retaining 
such industry readily to grant permission for redevelopment, or in 
some cases, major rehabilitation." 

In the paragraphs 11.21 to 11.25, therefore, the council explains the 
planning problem, states its planning purposes and the reasons for it, 
and indicates what will be its approach to applications for planning 
permission to redeve"lop the sites where there are presently carried on 
the industrial activities which in its judgment are so important to the life 
of central London. In paragraph 11.26 the council formulates its policy 
to meet the problem: 

"11.26 fn order to ensure so far as possible, the continuation of 
those industrial uses considered important to the diverse character, 
vitality and furictioning of Westminster, the city council has the 
following policies in addition to those set out above in para. 11.21: 
(i) Planning permission for major rehabilitation or the redevelopment 
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of industrial premises containing industrial use will not normally be 
granted where it is considered that such development could be to 
the disadvantage of existing or potential industrial activities. In 
implementing this policy the city council will have regard to the 
need to seek improvement in the environment, and the impact on 
other occupiers of the premises." 

Clearly the policy in 11.26 conflicts with the general policy in 11.21 for 
industrial development. Paragraph 11.12 takes care of the conflict by 
providing that the 11.26 policy to protect the specified existing industrial 
activities will normally be accorded precedence over the policy set out' in 
11.21. 

The respondents challenge the 11.26 policy as being outside the 
powers conferred by Part II of the Act of 1971. The essence of the 
argument is that the 11.26 policy of protecting certain specified industrial 
activities is concerned not with the development and use of land but 
with the protection of particular users of land. The plan, it is submitted, 
has regard to an irrelevant factor, namely the interests of individual 
occupiers. The respondents seek to support this case by reference to the 
Landlord and Tenant Act 1954. One of the grounds on which a landlord 
may oppose a tenant's application for a new tenancy is that on 
termination of the current tenancy he intends to demolish or reconstruct 
the premises: section 30(1)(/), If there be a planning policy protecting 
the occupation. of the tenant, its effect will be to deny the landlord the 
opportunity of invoking section 30(1)(!) in opposition to a tenant's 
application for a new tenancy since he will be unable to show that he 
will be likely to· obtain planning permission for redevelopment. 

My Lords, the principle of the law is now well settled. It was stated 
by 1.-0rd Parker C.J. in one sentence in East Barnet Urban District 
Council v. British Transport Commission (1962) 2 Q.B. 484. The issue in 
that case was whether the use of a parcel of land constituted development 
for which planning permission was required. The justices found that it 
did not and the Divisional Court, holding that ·the question of change of 
use was one of fact and degree, refused to intervene. In the course of 
his judgment, with which the other members of the court agreed, Lord 
Parker C.J. said, at p. 491, that when considering whether there has 
been a change of use "what is really to be considered is the character of 
lhe use of the land, not the particular purpose of a particular occupier." 
These words have rightly been recognised as extending beyond the issue 
of change of use: they are accepted as a statement of general principle 
in the planning law. They apply to development plans as well as to 
planning control. 

Development plans formulate policies and proposals for the 
development and other use of land: sections 7(3) -and 11(3) of the Act of 
1971. When adopted or approved they constitute an authoritative general 
guide to the approach which will be followed by local planning authorities 
when dealing with applications for planning permission. Plans are 
concerned with the use of land and more particularly with its 
"development", a term of art in the planning legislation which includes 
now, and has always included, the making of a material change in the 
use of land: section 22 of the Act of 1971. 

It is a logical process to extend the ambit of Lord Parker C.J. 's 
statement so that it applies not only to the grant or refusal of planning 
permissiori and to the imposition of conditions but also to the formulation 
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of planning policies and proposals. The test, therefore, of what is a A 
material .. consideration" in the preparation of plans or in the control of 
development (see section 29(1) of the Act of 1971 in respect of planning 
permission: section U(9), and Schedule 4 paragraph 11(4) in respect of 
local plans), is whether it serves a planning purpose: see Newbury 
Dfstrict Cowicil v. SeCretary of State for the Environment [1981] A.C. 
578, 599 per Viscount Dilhorne. And a pla_nning pug,ose is one which 
relates to the character of'the use of land. Finally, this principle has now B 
the authority of the House. It has been considered and, as I understand 
the position, accepted by your Lordships not only in this appeal but also 
in Westminster City Council v. British Waterways Board [1984] 3 W.L.R. 
1047 in which argument was heard by your Lordships immediately 
following argument in this appeal. 

However, like all generalisations Lord Parker C.J.'s statement has its c 
own limitations. Personal circumstances of an occupier, personal 
hardship, the difficulties of businesses which are of value to the character 
of a community are not to be ignored in the administration of planning 
control. Jt would be inhuman pedantry to exclude from the control of 
our environment the human factor. The human factor is always present, 
of course, indirectly as the background to the consideration of the 
character of land use. It can, however, and sometime should, be given D 
direct effect as an exceptional or special circumstance. But such 
circumstances, when they arise, fall to be considered not as a general 
rule but as exceptions to a general rule to be met in special cases. Jf a 
planning authority is to give effect to them, a specific case has to be 
made and the planning authority must give reasons for accepting it. It 
follows that, though the existence of such cases may be mentioned in a E 
plan, this will only be necessary where it is prudent to emphasise that, 
notwithstanding the general policy, exceptions cannot be wholly excluded 
from consideration in the administration of planning control. 

Accordingly, I agree with Dillon L.J., who delivered the first 
· judgment in the Court of Appeal that the respondents' challenge to the 
industrial policies of the plan is a question of the construction to be put 
upon paragraph 11.26 of the district plan. Of course, the paragraph F 
cannot be considered in isolation from its context. One must look also at 
the other paragraphs to which I have referred. At first instance, Woolf 
J., adopting this approach, concluded that 

"the plan does not fall foul of the statement made by Lord Parker 
C.J. in East Barnet Urban District Council v. British Transport 
Commission [1962] 2 Q.B. 484, 491. It contains provisions designed G 
to, assist the position of a particular class of .user of property which 
it is the policy of the City of Westminster, for planning reasons, to 
encourage to remain in the city." 

And he went on to comment that the plan was formulated so as to 
afford room, nevertheless, for any specific proposal of industrial 
development to be considered on its merits. The Court of Appeal H 
disagreed. In their view, as expressed by Dillon L.J., "the council's real 
concern is with the protection of existing occupiers.'' 

I have no hesitation in accepting the view of Woolf J. A fair 
interpretation of this part of the plan is that the council was concerned 
to maintain, as far as possible, the continuation of those industrial uses 
"considered important to the diverse character, vitality and functioning 
of Westminster." Here was, in paragraph 11,26 of the plan, a genuine 
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planning purpose. It could be promoted and perhaps secured by 
protecting from redevelopment the sites of certain classes of industrial 
use. Inevitably this would mean that certain existing occupiers would be 
protected: but this was not the planning purpose of the plan, though it 
would be one of its consequences. In my view, the council makes a 
strong planning case for its proposal: the "linkage" argument stated in 
paragraphs 11.23 and 11.24 is a powerful piece of positive thinking 
within a planning context. 

1l1ere remains the point on the Landlord and Tenant Act 1954. It is, 
in my judgment, based upon a misconception of the relationship between 
the planning legislation and private law. Rights to the use and 
development of land are now subject to· the control imposed by the 
planning law. The rights of landlords, as of others interested in land, 
take effect subject to planning control. 

For these reasons, therefore, I think that the appellant council 
succeeds against the challenge to the industrial policies embodied in the 
plan. 

The challenge to the "office policies" 

The challenge is to paragraphs 10.21 to 10.23 of the plan. The plan 
divides the City of Westm'inster into two zones: the central activities 
zorie which includes the West End and Whitehall and the rest of the city 
where in the council's view there is an overriding need that land use and 
development should be compatible with residential use. Paragraph 10.21 
indicates that the policy of the plan is "to guide office development to 
locations within the central· activities zone." I set out in full paragraphs 
10.22 and 10.23 as being critical for the consideration of the respondents' 
challenge: 

"10.2_2 Outside the central activities zone office development will 
not normally be appropriate since the overriding need will be for 
the activities in residential areas to be wholly compatible with, and 
to serve the needs of, those. areas. The exceptional circumstances in 
which such office development may be permitted are best dealt with 
by non-statutory guidance for different locations in the city; these 
will be prepared after consultation following adoption of the plan. 

"10.23 Bearing in mind the need in central_ London to guide new 
offices to areas where such development will be most advantageous 
and the protection of residential uses throughout the city, the city 
council's general policies on the location of offices are set out 
below. ln implementing these policies the city council will not 
accept that proximity to significant facilities for passenger interchange 
is, in itself, a reason for granting permission for office use. (i) Office 
development may, in accordance with the Greater London 
Development Plan ... be acceptable on individual sites within the 
central activities zone . . . (ii) Outside the central activities zone 
planning permission for office development will not be granted 
except in special circumstances." 

This policy of prohibition of office development outside the central 
activities zone save in "exceptional" (paragraph 10.22) or "special" 
(paragraph 10.23) circumstances drew objections from many including 
the respondents who, as is well known, are substantial landowners in the 
City of Westminster. An independent public inquiry was held pursuant 
to sections 13 and 14 of the Act of 1971 to consider the objections. The 
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inspector reported adversely to the plan's proposal in respect of office 
development outside the central activities zone. He reported that in his 
view the policy of "virtual proscription" of office development outside 
the zone was wrong. He noted that it did not conform with the Greater 
London structure plan. He argued that there must be occasions (his 
word) in the environment of a capital city when offices can be developed 
beyond the innermost core without harm to the structure of the city or 
the people who live there. He praised the council's proposals for 
protecting the central activities zone while -allowing in it office and some 
industrial development and saw no reason why such protection should 
not be effective if extended to the rest qf the city. He, concluded that 
"offices should be an accepted use in the areas beyond the boundary of 
the central activities zone," His recommendation was: 

"That consideration be given to modifying those parts of the plan 
concerned with office development beyond the boundaries of 
the central activities zone. This consideration should extend to the, 
incorporation in the plan of policy statements indicating the 
opportunities for office development for central London activities to 
take place in areas outside the central activities zone." 

In the Court of Appeal, Dillon L.J., who gave the leading judgment, 
summarised the objections of the inspector to the plan. They were two: 
{l) that the policy of virtual proscription of offices was wrong, particularly 
"in the areas of Paddington and Marylebone ·stations; and (2) that a 
policy of office development outside the central activities zone should be 
incorporated in policy statements to be included in the plan and not left 
to guidance outside the plan. 

. The council considered the inspector's report and recommendation. 
Its comment was brief and, as Dillon L.J. said, terse: 

"Not accepted. It is considered that the opportunities for office 
development to take place outside the central activities zone can be 
appropriately indicated in the non-statuto'ry guidelines to be prepared 
in accordance with the plan, para. 10.22." 

The respondents submit that the council's comment upon the 
inspector's report is not an adequate statement of their reasons for 
rejecting the views expressed in the report or the recommendation, and 
so fails to comply with the requirement to give reasons imposed by 
regulation 17 of the Town and Country Planning (Local Plans for 
Greater London) Regulations 1974 which were made under Part II of 
the Act of 1971. They further submit that by relying upon non-statutory 
guidelines to indicate what would constitute the -exceptional or special 
circumstances in which it would permit office development outside the 
central activities zone the council failed to comply with the requirement 
of Schedule 4, paragraph 11 of the Act of 1971 that the plan must 
contain the council's proposals for the development and use of land. 

(i) Failure to give reasons. When a statute requires a public body to 
give reasons for a decision, the reasons given must be proper, adequate, 
and intelligible. In in re Poyser and Mills' Arbitration {1964] 2 Q.B. 467, 
Megaw J. had to consider section 12 of ,the Tribunals and Inquiries Act 
1958 which imposes a duty upon a tribunal to which the Act applies or 
any minister who- makes a decision after the holding of a statutory 
inquiry to give reasons for their decision, if requested. Megaw J. 
commented, at p. 478: 
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"Parliament provided that reasons shall be given, and in my view 
that must be read as meaning that proper, adequate reasons must 
be given. The reasons that are set out- must be reasons which will 
not only be intelligible, but which deal with the substantial points 
that have been raised." 

He added that there must be something "substantially wrong or 
inadequate" in the reasons giv~n. In Edwin H. Bradley and Sons Ltd. v. 
Secretary of State for the Environment (1982) 264 E.G. 926, 931 
Glidewell J. added a rider to what Megaw J. had said: namely, that 
reasons can be briefty stated. 1 accept gladly the guidance given in these 
two cases. However, I also agree with Woolf J. that in this case the 
council's reasoning in support of its view is made perfectly clear in 
paragraphs 10.21 to 10.23 of the plan and by its refusal to accept the 
inspector's report and recommendation. Accordingly, I reject this 
submission. This cha1lenge to the plan, therefore, fails. 

(ii) The non-statutory guidelines. Woolf J. rejected this challenge to 
the validity of the plan, holding that there was nothing in the Act which 
requires a local plan to elaborate what will be regarded as exceptional or 
special circumstances: "the range" he said "of such circumstances can be 
regarded almost as never-ending." 

The Court of Appeal took a different view. Dillon L.J. examined the 
non-statutory guid_elines promulgated by the council and found that they 
represented an endeavour to meet the point of principle expressed in the 
inspector's report that the policy of total proscription of office 
development outside the central activities zone was wrong and not in 
conformity with the Greater London structure plan. It is unnecessary for 
me to say more of the guidelines than that the council uses them to set 
out certain "non-~tatutory policies": paragraph 3.2 of the guidelines. In 
paragraphs 3.3 and 3.4 of the guidelines the council states what those 
policies are. In the view of the Court of Appeal 'the exclusion of those 
policies from the plan constituted a failure to comply with the 
requirements of Schedule 4, paragraph 11 of the Act of 1971. 

My Lords, I find the point one of some difficulty. Development plans 
are no inflexible blueprint establishing a rigid pattern for future planning 
control. Though very important, they do not preclude a local planning 
authority in its administration of planning control from considering other 
material considerations: section 29(1) of the Act of 1971. Further, it is 
accepted that exceptional hardship to individuals or other special 
circumstances may be treated in some cases as a material consideration. 
A reference, therefore, to exceptional or special circumstances in a plan 
is not improper, though, strictly, it is never necessary. But what is the 
position if it can be shown, as in this case, that the reference to 
exceptional or special circumstances is a cover for policies excluded from 
the plan? 

The statute requires that a local plan shall formulate in such detail as 
the council thinks appropriate their proposals for the development and 
use of land: section 11 and Schedule 4, paragraph 11(2) of the Act of 
1971. ·If a local planning authority has proposals of policy for the 
development and use of land in its area which it chooses to exclude from 
the plan, it is, in my judgment, failing in its statutory duty. An attempt 
was made fo suggest that the non-statutory guidance in this case went 
only to detail, as to which the council is given a discretion. But the 
council provides the answer to this point: it speaks in its guidelines of its 

Vol.,3 44 
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non-statutory policies. In the Court of Appeal, Dillon L.J. demonstrated 
by his quotations from paragraphs 3.2, 3.3 and 3.4 of the -non-statutory 
guidelines that they do indeed, as the council itself says, contain matters 
of policy relating to the control of office development outside the central 
activities-zone. 

It was the duty of the council under Schedule 4 of the Act of 1971 to 
formulate in the plan its development and land use proposals. It 
deliberately omitted some. There was therefore a failure on the part of 
the council to meet the requirement of the Schedule. By excluding from 
the plan its proposals in respect of office development outside the 
central activities zone the council deprived persons such as the 
respondents from raising objections and securing a public inquiry into 
such objections. 

The council submits finally, that, if there was sue~ a failure, the 
discretion of the court, which undoubtedly exists, to refuse an order to 
quash should be exercised in its favour. In the present case the discretion 
fell to be exercised by the Court of Appeal. The court made the order 
to quash because, in its view, it was wholly unreasonable and improper 
to put into extra-statutory _guidelines matters which ought to have been 
in the plan so that all interested persons might know what the policy of 
the council would be in granting permission for office development 
outside the central activities zone. I agree: but, even if I did not, I 
would not interfere: for this was a matter for the Court of Appeal, and I 
know of nothing which would justify the House in interfering with the 
exercise of their discretion in the present case. 

In my judgment, therefore, the appeal is only partly successful. l 
would vary the order of the Court of Appeal so as to delete paragraphs 
11.22 to 11.26 from the order quashing parts of the plan. The order to 
quash paragraphs 10.21 to 10.23 of the plan stands. I propose that there 
be no order for costs either in your Lordships' House or below. 

LoRD RoSKILL My Lords, I have had the advantage of reading in 
draft the speech of my noble and learned friend, Lord Scarman. I agree 
with it and for the reasons--he gives I, too, would vary the order of the 
Court of Appeal as he proposes. I would make no order for costs in 
your Lordships' House or in the courts below. 

LoRO BRIDGE Of HARWICH. My Lords, for the reasons given in the 
speech of my noble and le.i,rned friend Lord Scarman with which I 
agree, I would vary the order of the Court of Appeal as he proposes. 

Appeal allowed in part. 
Order of Court, of Appeal varied. 
No order as to costs. 

Solicitors: Solicitor, Westminster City Council; Nabarro Nathanson. 

C. T. B. 
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LORD JUSTICE CARNWATH: 

l. This appeal concerns the validity of a planning perm1ss1on granted by Trafford 
Borough Council ("the Council") to Tesco Stores Limited ("Tesco") and Lancashire 
County Cricket Club ("LCCC"). Their joint application proposed development in two 
parts: a large superstore (15,500 sq m) on land owned by the Council fronting the 
A56, and the redevelopment of the nearby Old Trafford Cricket Ground as an 
improved stadium for international cricket. The two parts were linked by a pedestrian 
walkway. It was intended that, if permission was granted, the Council would sell their 
land to Tesco for £21 m and the proceeds of sale would then be passed on to LCCC to 
subsidise their redevelopment. 

2. The Appellant ("Derwent") is the owner of an existing retail park known as White 
City Retail Park ("WCRP") several hundred metres away from the Tesco site, also 
fronting onto the A56. They had made an application for permission to create a new 
food store (9036 sq m) and to refurbish existing units for non-food retail use. 

3. The two applications were considered at the same meeting of the Council's Planning 
Committee on 11th March 2010. The Committee resolved to grant permission on the 
joint application, but to refuse the Derwent application. The Derwent refusal was 
subsequently upheld on appeal by a planning inspector. The permission on the joint 
application was issued on 29th September 2010, having been delayed pending, first, 
the decision of the Secretary of State whether to call it in, and, secondly, the 
conclusion of a planning agreement. 

4. The application for judicial review was originally advanced on ten grounds. Before 
the judge they were reduced to seven. In this court, Mr Tucker QC for Derwent has 
further refined and reordered his case. There are in substance four grounds: 

i) Failure to take account of the relevant guidance in respect of the planning 
agreement; 

ii) Failure to have regard to UDP policy S l l(iv); 

iii) Procedural unfairness; 

iv) Inadequate reasons. 

Mr Tucker QC accepts that ground (iii) is largely "parasitic" on the first two, in that 
the principal detriment caused by the unfairness was the loss of the chance to press his 
client's case in relation to the first two points. To that extent it depends on showing 
that those points were well-founded. Before the judge, and before us, he conceded that 
the reasons challenge stands or falls with the other points. In those circumstances I 
shall be able to deal shortly with the latter two grounds. 

The planning agreement 

5. The principles determining whether benefits on one site or part of a site can be taken 
into account as offsetting the planning disbenefits of another are now well-established 
at the highest level (see R (Sainsbury 's) v Wolverhampton CC [201 O] 2 WLR 1173 ). 
At the time of the consideration of the present application, the current departmental 
guidance was contained in Circular 05/05. Between the Council meeting in March 
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20 l O and the issue of the penmss1on in September 2010, the Community 
Infrastructure Levy Regulations 20 l O (the "CIL regulations") came into effect, 
expressing similar principles in statutory form in respect of "planning obligations". 
Regulation 122 states: 

"(2) A planning obligation may only constitute a reason for 
granting planning permission for the development if the 
obligation is-" 

(a) necessary to make the development acceptable m 
planning terms; 

(b) directly related to the development; and 

(c) fairly and reasonably related in scale and kind to the 
development." 

6. Mr Tucker submits that, in considering the relationship between two parts of the 
scheme, and the materiality of the obligations to be secured by the planning 
agreement, it was essential for the members to be clearly advised as to the governing 
principles. This was not done, and as a result either they failed to have regard to 
relevant considerations, or there was a risk of confusion sufficient to vitiate their 
decision. 

7. Before the judge there was some reference to comments by individual members at the 
meeting, which it was suggested showed that they bad not properly understood the 
issues. The judge commented: 

" ... they are all brief extracts from Councillors' observations, 
the first of whom voted against, anyway. And it cannot be said 
from the remarks attributed to the other two, who voted in 
favour, that they did so on the basis that they had identified 
planning objections in the Tesco element which they then 
disregarded because of the cross-subsidy. One has in any event 
to be wary of attributing too much significance to the speeches 
of only a few (here 2 out of 8) of the voting majority - see for 
example R v London County Council [ 195 l] 2 KB 471 per 
Buckley and Pickford LJJ at p489 and R v Exeter County 
Council [1991] I QB 471 per Simon Brown J (as be then was) 
at pp483-484." 

Although similar points were repeated in the appellant's skeleton argument in this 
court, Mr Tucker has not pressed them in oral submissions, but has relied instead on 
what he sees as internal contradictions in the chief planning officer's report itself, 
taken with the terms of the subsequent planning agreement. 

8. The officer's report on the joint application was a long and detailed account (more 
than 80 pages) covering the content of the proposal, the representations for and 
against, the relevant planning policies, and the officer's own "observations". Among 
the matters referred to in the context of the policies was a list of "regeneration 
benefits", including the creation of"a stadium recognised as one of the leading venues 
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for both international and domestic cricket". Earlier it had been recorded that Sport 
England had emphasised the importance of the proposed investment in sport, and 
recommended that the "financial cross-subsidy" should be secured by a planning 
agreement. 

9. The first part of the officer's observations dealt with the "Principle of Development". 
It was made clear at the outset that the application was being presented by the 
promoters on the basis that each part could each be justified in its own right, rather 
than that the benefits of one were needed to offset planning objections to the other: 

"1. The proposed development seeks to ensure the retention of 
Lancashire County Cricket Club in the borough of Trafford and 
to secure redevelopment of the ground to meet the ECB's 
standards for International and Test match status. This part of 
the development would be partly funded by the sale of a 
Council owned site on Chester Road to Tesco on which 
permission for a large foodstore is sought. The applicant 
maintains that this is not an "enabling" proposal but instead is 
a "cross-subsidy" proposal. In essence the applicant's position 
is that each element of this planning permission is acceptable 
'in principle' but that the cricket club element of the proposal 
will only come forward in the event that the whole proposal is 
approved by reason of the cross-subsidy to LCCC which will 
be released by the Council following the sale of land to Tesco 
for the purpose of this development. The link between the 
proposed foodstore and redevelopment of the cricket club 
would be through a separate funding agreement and a Section 
106 agreement both of which will include clauses to ensure that 
the foodstore will not open for trading until LCCC have 'let' the 
contract for all those works at the ground required to meet the 
ECB's TSF2 requirements (listed as Phases 2a, 2b and 2c in the 
Supporting Statement). Other than the proposed pedestrian link 
there is no physical link between the two elements of this 
application and as such each must be considered separately by 
the Council when assessing the acceptability of the principle of 
development ... " ( emphasis added) 

I 0. In its "Conclusion on the Principle of Development", the officer explained why in his 
view this test was satisfied: 

"The proposed foodstore has been assessed against the policies 
within the Development Plan and national guidance in PPS4. It 
is concluded that there are no sequentially preferable sites 
within the identified catchment area and that whilst 'adverse' 
impacts are identified on nearby centres these are not 
considered to be 'significant'. The proposal has been assessed 
against the relevant tests within PPS4 and is considered to be 
acceptable on this basis. 

The proposed economic development (including the brasserie, 
and hotel extension) at the cricket ground has also been 
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assessed against the same tests and are considered to be 
appropriate. The regeneration benefits accruing from the whole 
development, of the local, city and regional area would be 
substantial and the development would provide a top class 
cricketing venue for the North West, capable of hosting 
international matches. 

The loss of the Protected Open Space on the northern site is 
considered to be acceptable as this part of the site (which has 
not been used for over 10 years) is considered to be surplus to 
requirements of the existing school and proposed Academy and 
LCCC will deliver, through the redevelopment proposals, a 
sporting programme which will provide educational links with 
local schools considered to be of greater community value than 
this site in its current form." (paras 140-2) 

11. The officer recommended that the application be notified to the Secretary of State, but 
that, assuming no intervention by him, and on conclusion of an "appropriate legal 
agreement" to secure certain specified matters, permission could be granted. The 
matters to be included in the agreement included: 

- The use of the cricket school and the media centre by 
community and educational groups and bodies 
(arrangements to be agreed); ... 

- That the store will not open for trnding until the contract 
for the works described as phases 2a, 2b, 2c in the planning 
supporting statement (i.e. all those elements necessary to 
meet the English Cricket Boards TSF2 requirements by a 
specified date) bas been let; ... " 

12. Mr Tucker submits that, by requiring these matters to be included in a planning 
agreement before the issue of the permission, the officer was implicitly 
acknowledging (contrary to the basis on which the proposal had been introduced) that 
they were "necessary to make the development acceptable in planning terms". At best 
the members would have been confused, as was explained in the appellant's skeleton: 

"Reading the Report as a whole it is clear that members were 
being asked to give weight to the regeneration benefits 
associated with the LCCC proposal ... and yet members were 
not then being invited to disregard such benefits when 
addressing their minds to the question of whether or not the 
Tesco proposal considered on its own merits was or was not 
acceptable." 

Reference was made, for example, to paragraph 142 of the report, which indicated that 
the loss of open space would be offset by the sporting programme for local schools: 

"Members were thus being asked to judge the acceptability of 
each part separately whilst also being asked to consider parts of 
one in conjunction with the other." 
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13. That problem is compounded, it is said, by the terms of the planning agreement as 
later concluded. The agreement was expressed to be made under section l 06 of the 
Town and Country Planning Act 1990, and section 111 of the Local Government Act 
1972. The latter provision was needed, it seems, because at the time Tesco, not yet 
being an owner of the land, could not enter into binding obligations under section 106. 

14. Mr Tucker relies particularly on Recital (K) in the Preamble which states: 

"The Council is satisfied that the obligations in this Agreement 
are:-

(a) necessary to make the Development acceptable m 
planning terms; 

(b) directly related to the Development; and 

(c) fairly and reasonably related in scale and kind to the 
Development." 

(Those words, it will be noted, follow the words of the CIL regulations which had by 
then come into force.) Clause (6) of the agreement imposed on Tesco the obligations 
contained in part 2 of schedule 1, including (at paragraph 10): 

"The Foodstore Element shall not be open for the retail sale of 
goods to the public until the Stadium Contract has been entered 
into." 

This says Mr Tucker, is express recognition that, again contrary to the approach 
adopted in the planning officer's observations, the works to the stadium were 
regarded as ''necessary" to make the food.store "acceptable in planning terms". 
Accordingly, he says, there is an inherent inconsistency in the way in which members 
were asked to consider the matter. 

15. Like the judge, I am unable to accept this argument. We are entitled to start from the 
presumption that those members who voted for the proposal were guided by the 
officer's advice. If so, they would have understood that they should consider the 
merits of the two parts of the proposal separately. They would have found in the 
officer's report sufficient reasons to conclude that, so viewed, they were acceptable in 
planning terms. At the same time they would have been aware that the proposal was 
being put forward as not merely acceptable, but as carrying with it significant 
regeneration benefits, including the improvement of the cricket ground. The offer of a 
legal agreement to secure those benefits would no doubt have added to the attractions 
of the proposal. But that does not mean that it was regarded as necessary to offset 
some perceived planning objections. Nor is there anything in the officer's report to 
suggest that it was. There is nothing objectionable in principle in a council and a 
developer entering into an agreement to secure objectives which are regarded as 
desirable for the area, whether or not they are necessary to strengthen the planning 
case for a particular development. 

16. Mr Tucker can extract some theoretical comfort from the terms of the section 106 
agreement. However, this must be seen in context. It seems likely that the wording of 
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the recital followed a standard form for a section 106 agreement, reflecting the 
wording of the relevant regulations. It was entirely apt for most of the matters listed in 
the schedule, which were indeed "necessary" to make the development acceptable. If 
it had added "or to secure other planning benefits", there could have been no 
objection. Even if, which I do not accept, the validity of the agreement was in some 
way affected by this point, I do not see how it can be used to challenge the planning 
judgment made some six months before. 

17. That is enough to dispose of this ground of appeal. However, for completeness, I 
should add that, even if there had been some risk of confusion on this issue, I would 
need some persuasion that it would have been fatal to the permission. 

18. Arguments about the legality of "enabling developments" have a long history. 
Particular problems have arisen where there is no direct link between the two 
proposals under consideration. That was the issue before the Supreme Court in 
R(Sainsbury's) v Wolverhampton CC [2010] 2 WLR 1173. It was held that the 
relationship between Tesco' s proposed superstore on the outskirts of Wolverhampton, 
and the site on which it had offered regeneration benefits in the city centre, was not 
sufficiently close for the latter to be taken into account as justifying a compulsory 
purchase order for the former. This case was contrasted (see per Lord Collins at para 
52-3) with R v Westminster City Council exp Monahan [1990J I QB 87, where the 
two elements were directly linked as part of single application. It was common ground 
that in such a case it was permissible to take account of the benefits of the one as 
offsetting the possible planning objections to the other. 

19. A similar contrast can be drawn in this case. Derwent, shortly before the committee 
meeting, had offered to match Tesco's cross-subsidy with its own contribution of 
£21 m to the development of the cricket ground. The members were understandably 
advised that this was not relevant to the merits of Derwent's proposed retail 
development, given the lack of any sufficient relationship between the Derwent site 
and the cricket ground. In the joint application, however, there was a direct 
relationship. The two elements were in close proximity and physicalJy linked, and 
they were reasonably included in a single application. Even if, as Mr Tucker submits, 
some members may have been confused into thinking that they could take account of 
the overall benefits of the two elements, it is not clear to me why that would have 
been legally objectionable. 

Failure to take account of policy SI I 

20. The Revised Trafford Unitary Development Plan was adopted in June 2006. Policy 
S 11 provided that out of town retail development should not be permitted unless 
certain criteria were satisfied, including (iv) that the development would not lead to 
the sporadic siting of comparison goods shopping along a road corridor. This point 
was one of a number of grounds for the refusal of a Tesco proposal on the same site 
by a planning inspector in November 2006. 

21. Mr Tucker's simple submission is that this criterion remained part of the current 
development plan, and as such the Council was obliged to have regard to it. The 
planning officer's report made no mention of it, and accordingly the members' 
consideration was legally defective. Mr Sauvain' s answer is that, although still part of 
the development plan, this point had by 20 IO ceased to be of any practical 
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significance, because it had been overtaken by changes in the government policies on 
which it had been based. 

22. It was clear from the text accompanying policy SI I thal it was intended to give effect 
to national policy in Planning Policy Guidance Note 6 of 1996 (PPG6). That had 
similarly included advice against the sporadic siting of comparison shopping out of 
town centres, especially along road corridors. Subsequent revisions of national retail 
policy made a number of changes to the applicable tests, removing the reference to 
"need" as a criterion, and also omitting any reference to "sporadic siting along road 
corridors". Such words were not included in the corresponding policy in Planning 
Policy Statement 6 (PPS6), which in 2005 replaced PPG6. The change seems to have 
been overlooked in the UDP which continued to refer to PPG6. This may, as Mr 
Sauvain suggests, have been because it was by then at a late stage of its development. 
In any event, in December 2009 there was a further change, when PPS6 was replaced 
by PPS4, substantially recasting the policy framework for consideration of retail 
proposals. That was the basis on which the officer judged the present joint 
application. 

23. Mr Tucker does not question the relevance of PPS4. However, he contends that it did 
not necessarily supersede S1 l(iv), which remained formally part of the development 
plan. He also points to the fact that in considering Tesco's previous application in 
November 2006, the policy was regarded by the authority and the inspector as still 
relevant, even though by that time it had already been omitted from national policy in 
PPS6. 

24. The judge rejected this argument: 

"55. The view which was obviously taken in the Report was 
that the relevant policy for retail developments of this kind 
could now be found exclusively in PPS 4 and there was no need 
to assess it against the requirements of S 11. The body of the 
Report reflects that approach. As both sides accept that need 
has been ruled out, the only difference in practice concerns (iv). 
It can reasonably be inferred that the reason why the Report 
contains no assessment as to whether the Large Tesco store 
would amount to sporadic siting on a road corridor is because 
this was not now considered to be relevant... 

I agree that it remains arguable that this limb of (iv) could be 
said still to have survived, although for my pan I incline to the 
view that as national policy was one of the justifications lying 
behind S 11 and that no longer includes (iv) and given the terms 
of the "saving" letter, requirement (iv) is no longer relevant. 
But on any view it seems to me that the approach taken by the 
Planning Officer of giving primacy to the terms of PPS 4 
(thereby in effect disregarding any element in S 11 which does 
not now reflect PPS 4) was an entirely rational and reasonable 
approach." 

He also noted that Derwent's planning consultant, Mr Highton, had made no mention 
of policy S 11 (iv) in his long letter of objection dated 27th January 2010. 



Page 237 of 326

25. I agree with the judge's reasoning. Even if Sl l(iv) was still part of the statutory 
development plan, the officer was entitled to give it minimal weight in the light of 
later developments in the national policies on which it had been based. It might have 
been better if that process of reasoning had been spelled out for members, but that is 
not enough to invalidate the conclusion. Further, since the point was not considered 
sufficiently significant to be mentioned as an objection by Derwent's planning 
consultant, they can hardly claim to have been prejudiced by the Council's failure to 
mention it in their reasons for granting permission. 

Procedural unfairness and reasons 

26. As already stated, I can deal with these points briefly. The alleged unfairness is said to 
have arisen from the loss of the opportunity for Mr Highton to address the meeting 
personally. The circumstances are explained in the judgment and do not need to be 
repeated here. Mr Camey, a director of Derwent, and himself a surveyor, was present 
and did speak, but Mr Highton, as their planning expert, was not able to add his 
weight to the arguments. The judge was not persuaded that there was any real 
prospect that, had Mr Higbton spoken in support of Mr Camey, he could have "turned 
the meeting round" (para 36). 

27. Again I agree. In so far as Mr Highton wanted to bolster the case for Derwent's 
proposal, there is no reason to think he would have been any more successful than the 
full Derwent team were when the matter later came before the inspector on appeal. In 
so far as he wanted to add weight to the arguments against the joint application, they 
bad already been articulated in writing, and there were others making similar points. 
In so far as he would have sought to pursue the arguments advanced in the judicial 
review challenge, they are disposed ofby the decision which we are now giving. 

28. Turning to the last ground of appeal, the reasons given for the permission were 
succinct: 

"I .... This informative is only intended as a summary of the 
reasons for the grant of planning permission. For more detail on 
the decision please contact Planning & Building Control. 

2. The proposal would result in a satisfactory form of 
development that is considered to comply with the provisions 
of Proposals [reference is then made to the policies and their 
titles including S 1 1 although there is no reference to PPS 4 or 
HIO]. 

3. In determining this planning application the Local Planning 
Authority have had due consideration of the information 
contained in the applicant's Environmental Statement (ES) 
including (additional information subsequently submitted), all 
comments made by the consultation bodies, and all 
representations from members of the public about 
environmental issues." 

29. The judge referred to the guidance given by Collins Jin R (Tratt) v Horsham District 
Council [2007) EWHC 1485: 
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"26 .. .It seems to me that reasons in relation to planning 
decisions must normally deal with the main issues that have 
been raised. That is again a clear basis upon which the 
adequacy of reasons should be judged ..... It seems to me that 
the reasons ought at least to have stated, albeit only in a 
sentence in each case, why those issues have been decided in 
favour of the applicants." 

30. The judge commented that, although PPS4 was not mentioned in the reasons, no-one 
who read the report could be in any doubt as to its significance in the reasoning. 
Nonetheless, he accepted that judged by Collins J's test the reasons were defective in 
that there was "no summary of the main issues for example in relation to adverse 
impact". However, he noted Mr Tucker's concession that if he failed on all other 
grounds, he could not succeed on this alone. Furthermore, since the general reasoning 
was clear from the officer's report, as confirmed by the Council's evidence before the 
court, the only appropriate relief would have been to order the Council to put that 
reasoning into a proper summary. That would have been of no value to Derwent. No 
doubt with such thoughts in mind, Mr Tucker has made the same concession in this 
court. Accordingly, I need say no more about this ground. 

31. For these reasons, which are substantially in accord with those of the judge, I would 
dismiss the appeal. 

LORD JUSTICE SULLIVAN: 

32. I agree. 

LORD JUSTICE TOMLINSON: 

33. I also agree. 
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Supreme Court 

*Regina (Wright) v Forest of Dean District Council (Secretary of 
State for Housing, Communities and Local Government 

intervening) 

2019 July 22, 23; 
Nov20 

[2019] UKSC 53 

Baroness Hale of Richmond PSC, 
Lord Reed DPSC, Lord Lloyd-Jones, Lord SalesJJSC, 

Lord Thomas of Cwmgiedd 

Planning - Development - "Material consideration" - Developer seeking 
planning permission to change use of land to allow for wind turbine -
Developer's offer to donate percentage of turnover from operation of turbine to 
proposed local community fund - Whether offer "material consideration" for 
planning authority - Whether ambit of established test of "material 
considerations" to be expanded to accommodate evolving national planning 
policy favouring renewable energy projects - Town and Country Planning Act 
1990 (c 8), s 70(2) (as amended by Localism Act 20n (c 20), ss 143 (2), Planning 
(Wales) Act 2015 (anaiv 4), s 31(2), Housing and Planning Act 2016 (c 22), 
s 216(3), Sch I2 para r 1(2) and Neighbourhood Planning Act 2017 (c 20), s r(z)) 
- Planning and Compulsory Purchase Act 2004 (c 5), s 38(6) 

A developer applied for plaruiing permission to change the use of agricultural 
land, not designated for development in the development plan for the area, so as to 
erect a single wind turbine. [nits application the developer proposed that the wind 
turbine would be erected and run by a community benefit society which would 
make an annual community donation based on a scale of 4% of turnover over the 
operational lifetime of the project to be spent on whatever a panel of local people 
decided would be of benefit co the community. The local planning authority, having 
expressly taken into account that proposal, granted full planning permission for the 
proposed development. The claimant sought judicial review of the grant of planning 
permission on the grounds that the planning authority should not have had regard to 
the promised community fund donation, contending that it was not a "material 
consideration" for the purposes of section 70(2) of the Town and Country Planning 
Act 1990 1 or section 38(6) of the Planning and Compulsory Purchase Act 2.004 i_ The 
developer and the local planning authority submitted that the classes of material 
considerations were not closed but, rather, should take into account the recent 
evolution in government policy which positively supported renewable energy and, 
specifically, community involvement and leadership in local renewable energy 
projects. The judge quashed the planning permission and the Court of Appeal, 
dismissing an appeal by the developer and the local planning authority, upheld the 
judge's order. 

On further appeal by the developer and the local planning authority-
Held, dismissing the appeal, that it was established law that the ambit of the term 

"material considerations" in section 70(2) of the Town and Country Planning Act 
1990, as amended, and section 38(6) of the Planning and Compulsory Purchase Act 
2.004 was determined by applying the threefold test for a condition properly to be 
attached ro a gram of planning permission, namely tbat (i) it was for a planning 
purpose, (ii) it was fairly and reasonably related to the permitted development, and 
(iii) it was not so unreasonable chat no reasonable planning authority could have 

' Town and wuntry Planning Act 1990, as amended, s 70(2.): see post, para 6. 
i Planning and wmpulsory Purchase Act 2004, s 3 8(6): see post, para 7. 
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A imposed it; that such test served the public interest in precluding the buying or selling 
of planning permissions and in limiting consideration to the merits of the proposed 
development itself; that it was not appropriate to restate the test to encompass 
objectives set out in subsequently published national or local planning policies; that 
the relevance of such policies on a challenge to a planning permission lay, rather, in 
relation to the planning authority's justification for giving weight to a consideration, 
or for imposing a condition, which otherwise met the first two limbs of the 

8 established test, and in informing the proper application of its third limb; and that, 
accordingly, since the proposed community benefits had no planning purpose or 
relation to the proposed development, their provision could not have been a material 
consideration for the local planning authority to have regard to and the decision to 

quash the permission would stand (post, paras 32-, 34, 36-39, 42-45, 52, 5 3). 
Dicta of Viscount Dilhorne in Newbury District Council v Secretary of State for 

the Environment [1981] AC 578, 599, HL(E), of Lord Scarman in Westminster City 
C Council v Great Portland Estates pie [1985) AC 661, 670, HL(E) and of Lord 

Hodge JSC in Elsick Development Co Ltd v Aberdeen City and Shire Strategic 
Development Planning Authority (2017] PTSR 1413, paras 44, 5 r, SC(Sc) applied. 

Fawcett Properties Ltd v Buckingham County Council (1959] Ch 543, CA; 
[1961) AC 636, HL(E) and R v Hillingdon London Borough Council, Exp Royea 
Homes Ltd [1974] QB 720, CA explained. 

Decision of the Court of Appeal (2017] EWCA Civ 2rn2; (2018] JPL 672 
D affirmed. 
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The following cases are referred to in the judgment of Lord Sales JSC: 

Associated Provincial Picture Houses Ltd v Wednesbury C,0rpn [.r948) i: KB 223; 
[1947J 2 AllER 680, CA 

Bradford (City of) Metropolitan Council v Secretary of State for the Environment 
(1986) 53 P&CR 55, CA 

East Barnet Urban District Council v British Transport Commission (1962] 2 QB 
484; (1962) 2 WLR 134; (1961] 3 All ER 878, DC 

Elsick Development Co Ltd v Aberdeen City and Shire Strategic Development 
Planning Authority (2017] UKSC 66; [2017J PTSR 1413, HL(Sc) 

Fawcett Properties Ltd v Buckingham County Council [1959] Ch 543; [1959) 2 WLR 
884, CA; (1961) AC 636; [ 1960)3 WLR 83 r; (r960) 3 All ER 503, HL(E) 

Mitchell v Secretary of State for the Environment (1994) 69 P & CR 60, CA 
Mixnam's Properties Ltd v Chertsey Urban District Council (1965) AC 735; (1964] 

2 WLR urn; (1964) 2 All ER 627, HL(E) 
Newbury District Council v Secretary of State for the Environment [1981) AC 578; 

[1980] 2 WLR379; (1980) 1 AJJER731,HL(E) 
Pyx Granite Co Ltd v Ministry of Housing and Local Government (1958) 1 QB 554; 

[1958] 2 WLR 371; [1958) T Al1ER625,CA 
R v Hillingdon London Borough Council, Exp Royea Homes Ltd (1974) QB 720; 

[1974) 2 WLR 805; [1974) 2 All ER 643, DC 
R v Plymouth City Council (1993) 67 P & CR 78, CA 
R (Copeland) v Tower Hamlets London Borough Oiuncil [2010) EWHC 1845 

(Admin); (2010] LLR 654 
R (Sainsbury·s Supermarkets Ltd) v Wolverhampton City Cmmci/ [i.010] UKSC 20; 

[20n] 1 AC 437; [20m] 2 WLR n73; [2010] PTSR -uo3; (2010] 4 All ER 931, 
SC(E) 

R (Welcome Break Group Ltd) v Stroud District Coimcil [2012] EWHC 140 (Admin) 
R (Working Title Films Ltd) v Westminster City Council [2016) EWHC J.855 

(Admin); [2017] JPL 173 
Tesco Stores Ltd II Secretary of State for the Environment ( 1994) 68 P & CR 219, CA; 

[1995) 1WLR759; [r995] 2 All ER 636, HL(E) 
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Verdin (trading as The Darnha/1 Estate) v Secretary of State for Communities and A 
Local Government [20I7) EWHC 2079 (Admin); (2.0r8)JPL 78 

Westminster City Council v Great Portland Estates pie [1985] AC 661; [1984) 3 WLR 
ro3 5; (1984) 3 All ER 744, HL(E) 

The following additional cases were cited in argument: 

East Barnet Urban District Council v British Transport 0:>mmission [1962) 2 QB 
484; (1962.) 2 WLR 134; [1961] 3 All ER 878, DC 

McCartan Ti,rkington Breen (A Firm) v Times Newspapers Ltd [2.001] 2 AC 2.77; 
[2000) 3 WLR 1670; [2.000) 4 AIIER913, HL(NI) 

R (Alconbury Developments Ltd) v Secretary of State for the Environment, 
Transport and the Regions [2001] UKHL 23; [2003] 2. AC 295; [2001) 2 WLR 
1389; [2001) 2. All ER 929, HL(E) 

Vestey v Inland Revenue Comrs [1980) AC r 148; (1979) 3 WLR 915; [1979] 3 All ER 
976, HL(E) 

APPEAL from the Court of Appeal 
By a claim form the claimant, Peter Wright, soughr judicial review of a 

decision made by the local planning authority, Forest of Dean District 
Council, to grant planning permission to the developer, Resilient Energy 
Severndale Ltd, for the installation of a wind turbine on land at Severndale 
Farm, Tidenham. By a judgment handed down on 9 June 2016 Dove J 
[2.016] EWHC 1349 (Admin); (2.016] ]Pl 12.35 allowed the claim and 
quashed the decision. 

By an appellant's notice dated 1 July 2016 the developer and the local 
planning authority appealed. By a judgment handed down on 14 December 
2017 the Court of Appeal (Mcfarlane, Davis and Hickinbottom LJJ) (2.017] 
EWCA Civ 2ro2.; [2018] JPL 672. dismissed the appeal. 

Pursuant to the permission of the Supreme Court (Lord Wilson, Lord 
Carnwath and Lord Lloyd-Jones JJSC) granted on 2. May 2018 the 
developer appealed. By an order dated 2.5 July 2018 the court ordered that 
the local planning authority be joined as second appellant and that an 
application by the Secretary of State for Housing, Communities and Local 
Government to intervene be granted. The single issue for the court, as stated 
in the parties' agreed statement of facts and issues, was whether, on an 
application for planning permission for a wind turbine proposed to be 
undertaken by a community benefit society, a proposed donation to the 
community of a proportion of the turnover derived from the development 
was a material consideration. 

The facts are stated in the judgment of lord Sales JSC, post, paras I 8-2.8. 

Martin Kingston QC and Jenny Wigley (instructed by Burges Salmon lip, 
Bristol) for the developer. 

Paul Caimes QC and James Corbet Burcher (instructed by Solicitor, 
Forest of Dean District Council, Coleford) for the local planning 
authority. 

Neil Cameron QC and Zack Simons (instructed by Harrison Grant) for 
the claimant. 

Richard Kimblin QC (instructed by Treasury Solicitor) for the Secretary 
of State. 

The court took time for consideration. 
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Lord Sales JSC 

20 November 2019. IDRD SALES JSC (with whom BARONESS HALE 
OF RICHMOND PSC, IDRD REED DPSC, WRD LIDYD-JONES JSC 
and IORD THOMAS OF CWMGIEDD agreed) handed down the 
following judgment. 

I This case concerns a challenge by the respondent ("Mr Wright") to the. 
grant of planning permission by the local planning authority (the second 
appellant: "the Council") for the change of use of land at Severndale Farm, 
Tidenham, Gloucestershire from agriculture to the erection of a single 
community scale 5ookW wind turbine for the generation of electricity ("the 
development"). Mr Wright is a local resident. The first appellant ("Resilient 
Severndale") was the successful applicant for the planning permission. 

2 In its application for planning permission, Resilient Severndale 
proposed that the wind turbine would be erected and run by a community 
benefit society. The application included a promise that an annual donation 
would be made to a local community fund, based on 4% of the society's 
turnover from the operation of the turbine over its projected life of 25 years 
("the community fund donation"). In deciding to grant planning permission 
for the development the Council expressly took into account the community 
fund donation. The Council imposed a condition ("condition 2.8") that 
the development be undertaken by a community benefit society with the 
community fund donation as part of the scheme. 

3 Mr Wright challenged the grant of planning permission on the 
grounds that the promised community fund donation was not a material 
planning consideration and the Council had acted unlawfully by taking it 
into account. Mr Wright succeeded in his challenge before Dove J at first 
instance [2.016] JPL 1235. The Court of Appeal dismissed an appeal by 
Resilient Severndale and the Council [2.018] JPL 672.. They now appeal to 
this court. 

4 The issue on the appeal is whether the promise to provide a 
community fund donation qualifies as a "material consideration" for the 
purposes of section 70(2) of the Town and Country Planning Act 1990, as 
amended ("the 1990 Act") and section 38(6) of the Planning and 
Compulsory Purchase Act 2004 ("the 2.004 Act"). These are very familiar 
provisions in planning law. There is also a subsidiary issue whether the 
Council was entitled to include condition 2.8 in the planning permission. 

5 Section 70( 1) of the 1990 Act provides in relevant part: "Where an 
application is made to a local planning authority for planning permission ... 
1:hey may grant planning permission, eit:her unconditionally or subject to such 
conditions as they think fit ... " 

6 Section 70(2) of the I990 Act, as amended, provides: 

"In dealing with an application for planning permission or permission 
in principJe the authority shall have regard to- (a) the provisions of the 
development plan, so far as material to the application, (aza) a post
examination draft neighbourhood development plan, so far as material to 
the application, (aa) any considerations relating to the use of the Welsh 
language, so far as material to the application; (b) any local finance 
considerations, so far as material to the application, and (c) any other 
material considerations." 

7 Section 38(6) of the 2004 Act provides: "If regard is to be had to the 
development plan for the purpose of any determination to be made under 

" 2019 The Incorporated Council of Law Reporting lw England and Wales 
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the planning Acts the determination must be made in accordance with the 
plan unless material considerations indicate otherwise." 

Policy background 

8 The land in question is agricultural and is not designated for 
development in the development plan forthe area. The proposed development 
is not in accordance with the development plan. 

9 Paragraph 97 of the National Planning Policy Framework (March 
2.0I2) in force at the relevant time ("NPPF") states: 

"To help increase the use and supply of renewable and low carbon 
energy, local planning authorities should recognise the responsibility on 
all communities to contribute to energy generation from renewable or 
low carbon sources. They should: 

"• have a positive strategy to promote energy from renewable and low 
carbon sources; 

"• design their policies to maximise renewable and low carbon energy 
development while ensuring that adverse impacts are addressed 
satisfactorily, including cumulative landscape and visual impacts; 

"• consider identifying suitable areas for renewable and low carbon 
energy sources, and supporting infrastructure, where this would 
help secure the development of such sources; 

"• support community-led initiatives for renewable and low carbon 
energy, including developments outside such areas being taken 
forward through neighbourhood planning ... " 

ro Planning Policy Guidance has been issued to expand upon the 
guidance in the NPPF regarding renewable and low carbon energy (reference 
ID: 5-004-2.0140306, revision date 6 March 2.014-"the PPG") as follows: 

"What is the role for community led renewable energy initiatives? 
"Community initiatives are likely to play an increasingly important role 

and should be encouraged as a way of providing positive local benefit from 
renewable energy development. Further information for communities 
interested in developing their own initiatives is provided by the 
Department of Energy and Climate Change. Local planning authorities 
may wish to establish policies which give positive weight to renewable and 
low carbon energy initiatives which have clear evidence of local 
community involvement and leadership. 

"Neighbourhood plans are an opportunity for communities to plan 
for community led renewable energy developments. Neighbourhood 
Development Orders and Community Right to Build Orders can be used 
to grant planning permission for renewable energy development. To 
support community based initiatives a local planning authority should set 
out clearly any strategic policies that those producing neighbourhood 
plans or Orders will need to consider when developing proposals that 
address renewable energy development. Local planning authorities 
should also share relevant evidence that may assist those producing a 
neighbourhood plan or Order, as part of their duty to advise or assist. As 
part of a neighbourhood plan, communities can also look at developing a 
community energy plan to underpin the neighbourhood plan." 

• 2019 The Incorporated Council of Law Reporting for England and Wales 
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II In October 2014, the Department of Energy and Climate Change 
published a document containing general guidance with the title, 
"Community Benefits from Onshore Wind Developments: Best Practice 
Guidance for England" ("the DECC Guidance"). The object of the DECC 
Guidance was to set out principles of good practice applicable through the 
preparation and planning phases and on to the operational phase for onshore 
wind energy developments, with the aim of securing local community 
acceptance and support for such developments. It was published alongside a 
document entitled "Best Practice Guidance on Community Engagement". 

12 The Ministerial foreword to the DECC Guidance included the 
following: "Communities hosting renewable energy play a vital role in 
meeting our national need for secure, clean energy and it is absolutely right 
that they should be recognised and rewarded for their contribution." 

13 The introduction stated: "Communities have a unique and exciting 
opportunity to share in the benefits that their local wind energy resources 
can bring through effective partnerships with those developing wind energy 
projects." 

14 Under the heading "What are community benefits?", the introduction 
continued: 

"Community benefits can bring tangible rewards to communities 
which host wind projects, over and above the wider economic, energy 
security and environmental benefits that arise from those developments. 
They are an important way of sharing the value that wind energy can 
bring with the local community. Community benefits include: 

"1. Community benefit funds-voluntary monetary payments from an 
onshore wind developer to the community, usually provided via an 
annual cash sum, and 

"2. Benefits in-kind-other voluntary benefits which the developer 
provides to the community, such as in-kind works, direct funding of 
projects, one-off funding, local energy discount scheme or any other 
non-necessary site-specific benefits. 

"In addition to the above, there can also be: 
"3. Community investment (Shared ownership)-this is where a 

community has a financial stake, or investment in a scheme. This can 
include co-operative schemes and online investment platforms. 

"4. Socio-economic community benefits-job creation, skills training, 
apprenticeships, opportunities for educational visits and raising awareness 
of climate change. 

"5. Material benefits-derived from actions taken directly related to 
the development such as improved infrastructure. 

"This document contains guidance on community benefit funds and 
benefits in-kind (points 1 and 2). The provision of these community 
benefits is an entirely voluntary undertaking by wind farm developers. 
They are not compensation payments. 

"Material and socio-economic benefits will be considered as part of 
any planning application for the development and will be determined by 
local planning authorities. They are not covered by this guidance." 

15 Prior to October 2014, many onshore wind developers already 
provided voluntary contributions in various forms over the lifetime of their 
projects. The DECC Guidance stated: 
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"The wind industry through RenewableUK has consolidated this 
voluntary approach by coming together to produce a protocol which 
commits developers of onshore wind projects above 5mW (megawatts) in 
England to provide a community benefit package to the value of at least 
£5,000 per mW of installed capacity per year, index-linked for the 
operational lifetime of the project. 

"Community benefits offer a rare opportunity for the local community 
to access resources, including long-term, reliable and flexible funding to 
directly enhance their local economy, society and environment." 

"The best outcomes tend to be achieved when benefits are tailored to 
the needs of the local community ... " 

It referred to a number of case studies where community benefit funds have 
been set up by wind farm developers, e g by RWE Innogy UK in respect of 
the Farr Wind Farm in Scotland: £3·5m over the lifetime of the wind farm. 

I6 However, the DECC Guidance makes clear the relationship between 
the guidance it gives in the context of renewable energy policy, and 
the planning regime. Under the heading ''Preparation phase guidance: 
Background to community benefits", it states: 

"This document contains guidance on community benefit funds and 
benefits-in kind. The provision of these community benefits are entirely 
voluntary undertakings by wind farm developers and should be related to 
the needs of the local community. 

"These community benefits are separate from the planning process and 
are not relevant to the decision as to whether the planning application for 
a wind farm should be approved or not-i e they are not 'material' to the 
planning process. This means they should generally not be taken into 
account by local planning authorities when deciding the outcome of a 
planning application for a wind [farm] development. 

"Currently the only situation in which financial arrangements are 
considered material to planning is under the localism Act 2ou, as 
amended, which allows a local planning authority to take into account 
financial benefits where there is a direct connection between the intended 
use of the funds and the development. 

"And Planning Practice Guidance [the PPG} states that, 'Local 
planning authorities may wish to establish policies which give positive 
weight to renewable and low carbon energy initiatives which have clear 
evidence of local community involvement and leadership'. 

"Socio-economic and material benefits from onshore wind 
developments are rypes of benefit that can be taken into consideration 
when a planning application is determined by the local planning 
authority and are not covered by this Guidance." 

This explanation is in accordance with the general object of the DECC 
Guidance, which is to set out ways in which the support of local communities 
for wind energy development in their area might be promoted, rather than to 
provide policy guidance regarding the operation of the planning system. The 
distinction was emphasised again later in the document, under the heading 
"Planning phase guidance: Planning and the role of local authorities": 

"Local authorities can play an important role in supporting 
community benefit negotiations by supporting the development of 
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neighbourhood, community or parish plans and having positive local 
plan policies. 

"Community benefits should be considered separately from any 
actions or contributions required to make a development acceptable in 
planning terms." 

"The primary role of the local planning authority in relation to 
community benefits is to support the sustainable development of 
communities within their jurisdiction and to ensure that community 
benefits negotiations do not unduly influence the determination of the 
planning application. 

"There is a strict principle in the English planning system that a 
planning proposal should be determined based on planning issues, as 
defined in law. Planning legislation prevents local planning authorities 
from specifically seeking developer contributions where they are not 
considered necessary to make the development acceptable in planning 
terms. Within this context, community benefits are not seen as relevant to 
deciding whether a development is granted planning permission." 

I7 As will be seen below, I consider that this is an accurate statement of 
the conventional and well-established rule of planning law, which stems 
from the interpretation of the relevant planning statutes. 

Factual background 
18 The Resilience Centre Ltd ("Resilience Centre") was established in 

2009 to focus on the provision and use of capital to generate social benefits 
as well as financial returns. It aims co help build resilience in society in the 
context of climate change and limited natural resources, with a view to 
improving local economies. 

19 To these ends, the Resilience Centre has developed a model for 
investment in community energy projects. This involves the Resilience 
Centre and the landowner obtaining planning permission for a project, in 
this case the erection of a wind turbine to generate electricity, but with a 
commitment to open up the project to individual investors from the local 
community once permission has been obtained. However, according to the 
proposal in the present case, there would still be a commercial return for the 
Resilience Centre and the landowner. 

20 Since the Co-operative and Community Benefit Societies Act 20I4 
came into force on I August 2014, the Resilience Centre's legal structure of 
choice has been to involve a community benefit society registered under that 

Act. This has tax advantages. By section 2( 2)(a)(ii) of that Act, it is a 
condition of registration of such a society that its business is conducted for 
the benefit of the community. 

2I In the present case, the Resilience Centre says that the development 
will provide various benefits for the local community. These include the 
opportunity for individuals in the community to invest in the project by 
subscribing for shares in the proposed community benefit society, with 
estimated returns of 7% per annum, and the community fund donation. The 
money donated is to be allocated to community causes by a panel of local 
people. 

22 On 29 January 2015 Resilient Severndale, using the Resilience 
Centre as its agent, applied to the Council for planning permission for the 
development, relying amongst other things on these benefits for the local 

., , 2019 The Incorporated Council of Law Reporting for England and Wales 



Page 247 of 326

6570 
R (Wright) v Forest of Dean DC (SC(E)) 
Lord SalesJSC 

(2019] I WLR 

community. The application focused on the benefits of renewable wind 
energy and the policy emphasis, including in the DECC Guidance, on the 
engagement of local people in the energy process. 

23 An officer's report dated 7 July 2015 advised the Council's planning 
committee ("the Committee") that the community benefit fund was not a 
material consideration that could be taken into account when considering 
the planning application, because {i) there were no clear controls and/or 
enforcement measures that could ensure the benefit was delivered, and in 
any event, (ii) the fund could be used to finance projects that were 
unconnected to low carbon energy generation. 

24 Resilient Severndale submitted further observations to the Council, 
which resulted in consideration of the application being deferred. further 
submissions were then made, to the effect that the project would comm.it up 
to £r· Im in direct community benefits (i e 4% of turnover, together with 
£600,000 that it was estimated would be earned by the turbine over and 
above the community benefit society's commitments which, under the terms 
of the society, would also be dedicated to the community), and referring to a 
successful appeal to an inspector in relation to Alvington Wind Farm. 
Further officer reports were then produced. The final report dated 1 r August 
2015 concluded that the community benefit fund was a material 
consideration in favour of the development. 

25 The same day, II August 2015, the Committee resolved to approve 
the application. It is common ground that its members had included the 
local community donation fund as a material consideration in favour of the 
proposals as part and parcel of the basket of socio-economic benefits which 
were relied upon by Resilient Severndale. 

26 On 30 September 2015, the planning application was granted 
subject to a number of conditions, including condition 28, as follows: 

"The development is to be undertaken via a community benefit society 
set up for the benefit of the community and registered with the Financial 
Conduct Authority under the Co-Operative and Community Benefit 
Societies Act 2014. Details of the society number to be provided to the 
local planning authority prior to commencement of construction. 
Reason: to ensure the project delivers social, environmental and economic 
benefits for the communities of Tidenham and the broader Forest of 
Dean." 

27 The fund, once set up, was to be allocated by a panel of local 
individuals established for that task. The objects of the fund would include 
any community project. Evidence in the proceedings indicates that a similar 
fund in relation to a wind turbine at St Briavels had been distributed for 
(amongst other things) the creation of a village handyman service, the 
maintenance of publicly accessible defibrillators in the village, the purchase 
of waterproof clothing to enable young members of the community to 
participate in scheduled outdoor activities in inclement weather, and to 
provide a meal at a local public house for the members of a lunch club for 
older people in the village and club volunteers. 

28 Mr Wright challenged the decision to gram planning permission by 
way of judicial review, on the ground that the community benefit fund 
donation was not a material consideration for planning purposes. He 
submitted that it did not serve a planning purpose, it was not related to land 
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use, and it had no real connection to the proposed development. At first 
instance Dove J accepted those submissions and made an order quashing the 
permission. He applied what he took to be settled law regarding what 
constitutes a material consideration for the purposes of the planning statutes 
derived from a series of authorities, in particular Newbury District Council v 
Secretary of State for the Environment [1981] AC 578 ("Newbury"), 
Westminster City O>uncil v Great Portland Estates pie [1985] AC 661 
("Westminster"), R v Plymouth City Council (1993) 67 P& CR 78 
("Plymouth"), Tesco Stores Ltd II Secretary of State for the En11ironment 
[1995] 1 WLR 759 ("Tesco") and R (Sainsbury's Supermarkets Ltd) 11 
Wolverhampton City Council [ 201 I] 1 AC 4 3 7. 

29 The Council and Resilient Severndale appealed. Their appeal was 
dismissed by the Court of Appeal in a judgment by Hickinbottom LJ, with 
which Mcfarlane and Davis LJJ agreed. Hickinbottom LJ agreed with the 
reasons given by Dove J. He relied on the same case law and also on Elsick 
De11elopment Co Ltd II Aberdeen City and Shire Strategic Development 
Planning Authority [2017] PTSR 1413 (" Aberdeen"), a decision which post
dated Dove J's judgment but which, in the view of Hickinbottom LJ, 
confirmed that the judge's approach was correct. Davis LJ gave a short 
concurring judgment to emphasise that the question was not whether the 
proffered benefits were desirable, but whether in planning terms they were 
material and whether they satisfied the criteria of materiality set out in the 
speech of Viscount Dilhorne in Newbury at p 599H ("the Newbury 
criteria"). Davis LJ also expressed agreement with the judgment of Dove J. 

30 The Council and Resilient Severndale now appeal to this court. They 
contend that Dove J and the Court of Appeal erred in their approach to the 
question of what counts as a material consideration for the purpose of 
section 70( 2) of the r 990 Act and section 3 8( 6) of the 2004 Act and that they 
should have found that the community benefits to be derived from the 
development constitute a material consideration which the Committee was 
entitled to take into account when it decided to grant planning permission 
for the development. The main burden of presenting the oral argument for 
the appellants was assumed by Mr Martin Kingston QC, for Resilient 
Severndale. The Secretary of State for Housing, Communities and Local 
Government was given permission to intervene orally and in writing. He 
was represented by Mr Richard Kimblin QC. Mr Kimblin made 
submissions which were supportive of the arguments for the appellants. He 
invited the court to "update Newbury co a modern and expanded 
understanding of planning purposes". 

Discussion 

3 I Planning perm1ss1on is required "for the carrying out of any 
development of land": section 57(1) of the 1990 Act. So far as is relevant, 
"development" is defined in section 5 5 ( r) to mean "the making of any 
material change in the use of any buildings or other land". Section 70(2) of 
the 1990 Act requires a planning authority to have regard ro the 
development plan and certain other matters "so far as material to the 
application" and to "any other material considerations": that is to say, 
material to the change of use which is proposed. Similarly, in relation to an 
application for planning permission, the "material considerations" referred 
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to in section 3 8(6) of the 2.004 Act are considerations material to the change 
of use which is proposed. 

32 In Newbury [1981] I AC 578, 599-601 Viscount Dilhorne treated 
the scope of the concept of "material considerations" in section 29( r) of the 
Town and Country Planning Act 1971 (which corresponds to what is now 
section 70(2) of the 1990 Act) as the same as the ambit of the power of a 
local planning authority (in what is now section 70(1 )(a) of the 1990 Act) to 
impose such conditions "as they think fit" on the grant of planning 
permission. It had been established in Pyx Granite Co Ltd v Ministry of 
Housing and Local Government (195 8] 1QB554 ("Pyx Granite"), Fawcett 
Properties Ltd v Buckingham County Council [1961] AC 636 ("Fawcett 
Properties") and Mixnam's Properties Ltd II Chertsey Urban District 
O:,uncil [1965] AC 735 ("Mixnam's Properties") that the power to impose 
conditions was not unlimited. Viscount Dilhorne referred to the following 
statement by Lord Denning in Pyx Granite at p 572., approved in Fawcett 
Properties and Mixnam's Properties: 

"the law says that those conditions, to be valid, must fairly and 
reasonably relate to the permitted development. The planning authority 
are not at liberty to use their powers for an ulterior object, however 
desirable that object may seem to them to be in the public interest." 

Viscount Dilhorne referred to other authority as well and set out the 
Newbury criteria as follows [1981] AC 578, 599-600: 

"the conditions imposed must be for a planning purpose and not for 
any ulterior one, and ... they must fairly and reasonably relate to the 
development permitted. Also they must not be so unreasonable that no 
reasonable planning authority could have imposed them ... " 

33 Lord Edmund-Davies agreed with the speech of Viscount Dilhorne. 
Lord Fraser ofTullybelton approved the same three-fold test in bis speech at 
pp 607-608, as did Lord Scarman at pp 618-619 and Lord Lane at p 62.7. 
The view of the Law Lords was that a condition attached to the grant of 
planning permission for the change of use of two hangars to use as 
warehouses on condition that they were removed at the end of a specified 
period of time did not fairly or reasonably relate to the permitted 
development and was therefore void. 

34 The equation of the ambit of "material considerations" with the 
ambit of the power to impose planning conditions is logical, because if a 
local planning authority has power to impose a particular planning 
condition as the basis for its grant of permission it would follow that it could 
treat the imposition of that condition as a material factor in favour of 
granting permission. The relevance of the Newbury criteria to determine the 
ambit of "material considerations" in what is now section 70( 2.) of the 1990 
Act and section 38(6) of the 2004 Act is well established and is not in 
contention on this appeal. 

35 The Westminster case [198 5] AC 661 was concerned with the 
lawfulness of a policy adopted by the City of Westminster as part of its local 
plan to promote and preserve certain long established industries in central 
London and to limit the grant of planning permission for office development 
to exceptional cases. The House of Lords applied the same test for whether a 
matter was a material consideration in the preparation of a local plan as in 
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relation to the grant or refusal of planning permission (under provisions of 
the Town and Country Planning Act 1971 which have been re-enacted in the 
1990 Act), and held that the policy was concerned with a genuine planning 
purpose, namely the continuation of industrial use important to the 
character and functioning of the city, and hence was lawful. 

36 Lord Scarman gave the sole substantive speech, with which the other 
members of the appellate committee agreed. He referred at p 669 co the 
statement by Lord Parker CJ in East Barnet Urban District Council v British 
Transport Commission [r962] 2 QB 484, 491, that when considering 
whether there has been a change of use of land "what is really to be 
considered is the character of the use of the land, not the particular purpose 
of a particular occupier". Lord Scarman pointed out that development plans 
are concerned with "development", "a term of art in the planning legislation 
which includes now, and has always included, the making of a material 
change in the use of land." He held that Lord Parker CJ's dictum applies to 
the grant or refusal of planning permission, to the imposition of conditions 
and also to the formulation of planning policies and proposals, and said 
(1985] AC 661,670: 

"The test, therefore, of what is a material 'consideration' in the 
preparation of plans or in the control of development ... is whether it 
serves a planning purpose: see [Newbury], p 599 per Viscount Dilhorne. 
And a planning purpose is one which relates to the character of the use of 
land." 

37 It has long been recognised that a consequence of this approach of 
relying on the Newbury criteria to identify "material considerations" is 
that planning permission cannot be bought or sold. In City of Bradford 
Metropolitan Council v Secretary of State for the Environment (1986) 53 
P & CR 5 5, 64, Lloyd LJ said that this was "axiomatic". In Plymouth 67 
P & CR 78 this was taken to be a correct statement of the law (at p 83, per 
Russell LJ; p 84, per Evans LJ; and p 90, per Hoffmann LJJ). Plymouth was 
concerned with whether a developer's agreement to provide certain off-site 
benefits could properly be regarded as fairly and reasonably related to the 
development for which permission was sought, so as to constitute a material 
consideration which the local planning authority was entitled to take into 
account when granting permission. The Newbury criteria were applied in 
order to answer that question. On the facts, a sufficient connection with the 
proposed development was found to exist. That was also the case in relation 
to cenain off-site benefits taken into account in Tesco [1995) r WLR 759: 
see pp 782-783 per Lord Hoffmann, as he had become. 1n both cases, there 
was a sufficiently close nexus between the off-site benefits to be provided and 
the proposed change in the character of the use of the land involved in the 
proposed development. 

38 However, in Plymouth 67 P & CR 78 Hoffmann LJ made reference 
at p 90 to a general principle that planning control should restrict the rights 
of landowners only so far as may be necessary to prevent harm to 
community interests and referred to the concept of materiality in that 
regard, "because there is a public interest in not allowing planning 
permissions to be sold in exchange for benefits which are not planning 
considerations or do not relate to the proposed development". This 
statement was not qualified in Tesco. Therefore, a condition or undertaking 
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that a landowner pay money to a fund to provide for general community 
benefits unrelated to the proposed change in the character of the use of the 
development land does not have a sufficient connection with the proposed 
development as to qualify as a "material consideration" in relation to it. 

39 A principled approach to identifying material considerations in line 
with the Newbury criteria is important both as a protection for landowners 
and as a protection for the public interest. It prevents a planning authority 
from extracting money or other benefits from a landowner as a condition for 
granting permission to develop its land, when such payment or the provision 
of such benefits has no sufficient connection with the proposed use of the 
land. It also prevents a developer from offering to make payments or 
provide benefits which have no sufficient connection with the proposed use 
of the land, as a way of buying a planning permission which it would be 
contrary to the public interest to grant according to the merits of the 
development itself. 

40 In this court in Aberdeen [20I7] PTSR 1413 these points were 
emphasised by Lord Hodge JSC (with whom the other members of the court 
agreed) at paras 43-46. In that case, planning obligations imposed on 
developers to make contributions to assist with development of infrastructure 
around Aberdeen were found to be unlawful because they were not related to 
the use of the land for which the developers sought planning permission. At 
para 43, Lord Hodge JSC cited with approval a passage from the judgment of 
Beldam LJ in Tesco (1994) 68 P & CR 2I9, 234-235, including the following: 

"Against the background that it is a fundamental principle that 
planning permission cannot be bought or sold, it does not seem 
unreasonable to interpret [subsection 106(I)(d) of the I990 Act] so that a 
planning obligation requiring a sum or sums to be paid to the planning 
authority should be for a planning purpose or objective which should be 
in some way connected with or relate to the land in which the person 
entering into the obligation is interested." 

4I At para 44 Lord Hodge JSC continued: 

"A planning obligation, which required as a pre-condition for 
commencing development that a developer pay a financial contribution 
for a purpose which did not relate to the burdened land, could be said to 
restrict the development of the site, but it would also be unlawful. Were 
such a restriction lawful, a planning authority could use a planning 
obligation i.n the context of an application for planning permission to 
extract from a developer benefits for the community which were wholly 
unconnected with the proposed development, thereby undermining the 
obligation on the planning authority to determine the application on its 
merits. Similarly, a developer could seek to obtain a planning permission 
by unilaterally undertaking a planning obligation not to develop its site 
until it had funded extraneous infrastructure or other community 
facilities unconnected with its development. This could amount to the 
buying and selling of a planning permission. Section 7 5, when interpreted 
in its statutory context, contains an implicit limitation on the purposes of 
a negative suspensive planning obligation, namely that the restriction 
must serve a purpose in relation to the development or use of the 
burdened site. An ulterior purpose, even if it could be categorised as a 
planning purpose in a broad sense, will not suffice. It is that implicit 
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restriction which makes it both ultra vires and also unreasonable in the 
Wednesbury sense for a planning authority to use planning obligations for 
such an ulterior purpose." 

. 42 The protection for landowners on the one hand and for the public 
interest on the other has been held to be established by Parliament through 
statute, as interpreted by the courts. Parliament has itself in this way 
underwritten the integrity of the planning system. In Tesco [199 5] 1 WLR 
759 Lord Hoffmann pointed out that the question of whether something is a 
material consideration is a question of law: p 780. Statute cannot be 
overridden or diluted by general policies laid down by central government 
(whether in the form of the NPPF or otherwise), nor by policies adopted by 
local planning authorities. As Lord Hodge JSC said in Aberdeen [20n] 
PTSR 1413, para 51: 

"The inclusion of a policy in the development plan, that the planning 
authority will seek . . . a planning obligation from developers [to 
contribute money for purposes unconnected with the use of the land], 
would not make relevant what otherwise would be irrelevant." 

43 The same point can be made about the policy statements in the DECC 
Guidance. In any event, as set out above, that document itself explains that 
the guidance it contains has to be read subject to the established legal position 
regarding what qualifies as a material consideration for the purposes of the 
grant of planning permission. 

44 In the present case, the community benefits promised by Resilient 
Severndale did not satisfy the Newbury criteria and hence did not qualify as 
a material consideration within the meaning of that term in section 70(2) of 
the 1990 Act and section 38(6) of the 2004 Act. Dove J and the Court of 
Appeal were right so to hold. The benefits were not proposed as a means 
of pursuing any proper planning purpose, but for the ulterior purpose of 
providing general benefits to the community. Moreover, they did not fairly 
and reasonably relate to the development for which permission was sought. 
Resilient Severndale required planning permission for the carrying out of 
"development" of the land in question, as that term is defined in 
section 5 5(1) of the 1990 Act. The community benefits to be provided by 
Resilient Severndale did not affect the use of the land. Instead, they were 
proffered as a general inducement to the Council to grant planning 
permission and constituted a method of seeking to buy the permission 
sought, in breach of the principle that planning permission cannot be bought 
or sold. This is so whether the development scheme is regarded as 
commercial and profit-making in nature, as Hickinbottom LJ thought it was 
(para 39), or as a purely community-run scheme to create community 
benefits. 

45 For the appellants, Mr Kingston submitted that the planning statutes 
had to be regarded as "always speaking" so far as concerns what counts as a 
"material consideration", and that this meant that the meaning of this 
concept should be updated in line with changing government policy. I do not 
agree. The meaning of the term "material consideration" in section 70(2) of 
the 1990 Act and section 38(6) of the 2004 Act is not in doubt and updating 
the established meaning of the term is neither required nor appropriate. To 
say that the meaning of the term changes according to what is said by 
Ministers in policy statements would undermine the position, as explained 
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above, that what qualifies as a "material consideration" is a question of law 
on which the courts have already provided authoritative rulings. The 
interpretation given to that statutory term by the courts provides a clear 
meaning which is principled and stable over time. I note that Parliament has 
considered it necessary to amend section 70(2) when it wishes to expand the 
range of factors which may be treated as material for the purposes of that 
provision, for instance in relation to the Welsh language: paragraph (aa). 

46 Mr Kingston relied on statements in Fawcett Properties (1961] AC 
636 which he maintained showed that policies do inform the meaning of the 
statutory term "material consideration", and suggested that since this 
authority was referred to and relied upon by the House of Lords in Newbury 
the interpretation of "material consideration" taken from the latter case had 
to be read as subject to what was said about this in Fawcett Properties. 
However, in my view, nothing said in Fawcett Properties supports 
Mr Kingston's submission. 

47 In that case, a local planning authority had granted permission for 
the building of two cottages on green belt land subject to a condition that 
their occupation was limited to persons whose employment is or was in 
agriculture, forestry or an industry related to agriculture, and their 
dependants. At the time of imposing the condition the local planning 
authority had issued a draft outline development plan which indicated that 
its object in relation to the area where the cottages were to be built was to 
maintain the normal life of an agricultural district. When imposing the 
condition the authority stated that the reason for doing so was that it "would 
not be prepared to permit the erection of dwelling-houses on this site 
unconnected with the use of the adjoining land for agriculture or similar 
purposes". The appellants later acquired the freehold and brought 
proceedings to challenge the validity of the condition on various grounds, 
including that (i) the imposition of a condition according to the personality 
of the occupier rather than with reference to the user of the premises was 
outside the power of the local planning authority to impose such conditions 
as it thought fit and (ii) the condition bore no reasonable relation to the 
policy in the outline plan or to any other sensible planning policy. Lord 
Jenkins described the first challenge as the "broad" ultra vires claim and the 
second as the "narrow" ultra vires claim: pp 683-684. The nature of these 
challenges was explained clearly by Romer LJ in the Court of Appeal [1959] 
Ch 543 (at pp 572-573 and 568-572, respectively) in a judgment approved 
by the House of Lords on these points. The House of Lords dismissed the 
challenge and upheld the condition. 

48 It is ground (i) which is relevant for present purposes. On that, 
Romer LJ held that a condition framed with reference to the occupation of 
the inhabitants of the cottages was sufficiently linked to the user of the land 
in question as to be permissible: (1959] Ch 543, 572-573; and to similar 
effect see pp 558-559 per Lord Evershed MR and pp 578-579 per Pearce LJ. 
This reasoning was upheld in the House of Lords [1961] AC 636: p 659 
(Lord Cohen), p 667 (Lord Morton of Henryton), p 67 5 (Lord Keith of 
Avonholm), p 679 (Lord Denning) and pp 683-684 (Lord Jenkins). The 
reasoning in the Court of Appeal and in the House of Lords on this point is 
fully in line with Viscount Dilhorne's statement of the first two of the 
Newbury criteria. It offers no support for the submission that the statutory 
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concept of a "material consideration" varies according to the content of 
planning policy documents. 

49 Mr Kingston, however, in seeking to advance that submission, sought 
to rely on passages in the speeches in the House of Lords which were directed 
not to ground (i) and the question whether the condition related to the 
development permitted, in the sense of being sufficiently connected with the 
proposed change in use of the land, but rather to ground (ii): [1961] AC 636, 
660-661 (Lord Cohen), pp 674-675 (Lord Keith), p 679 (Lord Denning) and 
pp 684-68 5 (Lord Jenkins). Ground (ii) was concerned with a different 
question, arising under the third of what were later called the Newbury 
criteria, namely whether the condition was rationally connected, not with the 
proposed change in use of the land, but with the policy in the outline plan or 
"any other sensible planning policy": pp 660-661 per Lord Cohen. The Court 
of Appeal dismissed this challenge, on the basis that there was a sufficient 
rational connection between the condition and the policy in the outline plan. 
All members of the appellate committee of the House of Lords came to the 
same conclusion. Contrary to the submission of Mr Kingston, their reasoning 
in that regard does not indicate that the statutory concept of a "material 
consideration" varies according to the content of planning policy documents. 

50 Mr Kingston also sought to gain support for his argument from a 
series of cases in which policy was relied upon in order to justify the 
imposition of conditions or, he submitted, to identify material considerations 
for the purposes of the planning statutes. Again, however, on proper analysis 
these authorities do not help him. 

51 In R {Copeland) v Tower Hamlets London Borough Council 
[2.010] LLR 654 a local planning authority had to consider whether to grant 
planning permission for a fast-food outlet near a school, which was said 
to conflict with government policy on healthy eating for children. The 
authority proceeded on the footing that this was not capable of being a 
material consideration. However, at the hearing the authority's counsel 
accepted that whether the site was used for a fast-food outlet was a matter 
which "'relates to the use of land and is thus capable of being a planning 
consideration" (para 2.5) and the decision was quashed, because the planning 
committee had not appreciated, as they should have done, that this was a 
matter capable of being a material consideration to which they could give 
consideration. The concession made by counsel was clearly correct: whether 
or not the property was used as a fast-food outlet was very directly a matter 
concerning its use. The policy did not affect that one way or the other. It was 
relevant to a different question, whether in policy terms the grant of planning 
permission would be justified or not. 

52 The same analysis applies in relation to the other authorities on which 
Mr Kingston relied. In each case, a condition was imposed or planning 
permission was refused on the basis of a consideration which directly related 
to the use of the land in question and hence which satisfied the second of the 
Newbury criteria. The policy justification for the condition or for treating the 
consideration as having significant weight was a distinct matter, as in Fawcett 
Properties, and it was in relation to this that reference to policy guidance was 
significant. Contrary to the submission of Mr Kingston, the policy guidance 
did not affect the meaning of the term ''material consideration" in the 
planning statutes. 
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53 In R v Hillingdon London Borough Council, Exp Royco Homes Ltd 
[1974] QB 720 the Court of Appeal held in relation to the grant of planning 
permission for a residential development that the imposition of conditions 
that the houses built should be occupied by persons on the planning 
authority's housing waiting list was ultra vires, on the basis that the 
conditions were a fundamental departure from the rights of ownership and 
were so unreasonable that no local planning authority, appreciating its duty 
and properly applying itself to the facts, could have imposed them: the 
imposition was found to be Wednesbury unreasonable (see pp 731:-732 per 
Lord Widgery CJ, referring to Associated Provincial Picture Houses Ltd v 
Wednesbury Corpn [1948] I KB 223). The result was that the planning 
permission was quashed. Mr Kingston rightly points out that later national 
planning policy guidance contemplated that use of land for the provision of 
affordable housing would be a desirable policy objective and that conditions 
in relation to residential developments requiring a proportion of dwellings 
to be made available for affordable housing are now accepted as lawful and 
are very common. However, this is because the alteration in national policy 
has made it clear that a reasonable local planning authority, acting within 
the parameters of the Wednesbury decision, can properly find such a 
condition to be justified in terms of planning policy. Contrary to 
Mr Kingston's submission, the change in the legal position has not occurred 
because the meaning of the statutory term "material consideration" has been 
altered by reason of the promulgation of new national planning policy. 
Mr Kingston's submission again confuses two different questions. 

54 This point is borne out by the decision of the Court of Appeal in 
Mitchell v Secretary of State for the Environment (1994) 69 P & CR 60, on 
which Mr Kingston also relied. In that case, a developer applied for 
planning permission to convert a building from use for multiple occupation 
by way of bedsitting rooms to a small number of self-contained flats. There 
was a draft development plan of the local planning authority which set out a 
policy to resist such changes of use, on grounds of the local need for 
affordable housing in the authority's area. The authority refused permission 
for the development, relying on the policy in the draft plan as a material 
consideration. The developer appealed to the Secretary of State. The 
Secretary of State dismissed the appeal and refused planning permission, 
treating the need for affordable housing as a material consideration as the 
authority had done. The developer challenged the Secretary of State's 
decision, contending that the policy of the authority was not a material 
consideration, and was successful at first instance in having the decision 
quashed. The Court of Appeal allowed the Secretary of State's appeal. 
Saville LJ (with whom the other members of the court agreed) observed 
at p 62. that the proposed change from multiple occupation to self-contained 
flats was a change in the character of the use of the land within the guidance 
given by Lord Scarman in Westminster [1985] AC 661, 670: see above. He 
held that the need for affordable housing in a particular area was a relevant 
policy consideration which justified the Secretary of State in deciding to 
refuse to grant permission for the development in question. Balcombe LJ 
gave a short concurring judgment, referring to planning policy guidance 
regarding the desirability of provision of affordable housing. There was no 
question in the case as to whether what was in issue sufficiently related to 
the proposed use of the land itself: clearly, the configuration of the 
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accommodation in the property directly related to the use of the land. The 
question was whether there was sufficient policy justification for insisting 
that the use of the land should be consistent with the draft development plan 
policy to promote affordable housing, and it was held that there was. 
Balcombe LJ regarded it as material to that question that national planning 
policy guidance had been issued stating that this should be treated as a 
material planning consideration. 

55 R (Welcome Break Group Ltd) 11 Stroud District Council [2.0I2] 
EWHC 140 (Admin) concerned the gram of planning permission to develop 
land as a motorway service area upon condition of the acceptance of 
obligations by the developer and site owner in an agreement made under 
section 106 of the 1990 Act which included that a local employment and 
training policy should be submitted for the approval of the local planning 
authority and that reasonable endeavours would be used to stock goods and 
produce from local producers for sale at the site. A challenge to quash the 
grant of planning permission, including on the ground that the condition 
and obligations were immaterial to the merits of the proposed development, 
was dismissed. The judge implicitly found at paras 50 and 53 that there 
was a sufficient connection between the obligations and the proposed 
development (that is tO say, the proposed use of the land) so that these were 
matters capable of falling within the statutory concept of "material 
considerations", and separately held that there was sufficient policy 
justification for the authority to be entitled to impose the condition as a 
matter of planning judgment: paras 49-53. It was in relation to this latter 
issue that he took into account national planning policy guidance and the 
relevant regional policy dealing with support for the sustainable 
development of the regional economy. So, again, this authority provides no 
support for Mr Kingston's submission. 

56 The same points apply as regards Verdin (trading as The Darnhall 
Estate) 11 Secretary of State for Communities and Local Government [ 2018] 
JPL 78. The case concerned a challenge to a decision of the Secretary of State 
refusing planning permission for residential development. The claimant was 
successful on a number of grounds, including that the Secretary of State had 
wrongly rejected, without giving adequate reasons, a proposed condition 
requiring local firms to be used for the development and a proposed condition 
requiring local procurement as part of the proposed development. However, 
there was no issue regarding whether these conditions sufficiently related to 
the proposed use of the land. It seems to have been common ground that they 
did. Rather, the grounds of challenge were analysed in relation to the distinct 
question whether there was a sufficient policy basis on which these conditions 
could be said to be material considerations. It was in relation to that question 
that the judge had regard to national policy in the NPPF and the development 
plan regarding sustainable economic development: see paras 92.-98 and 
108- r 14, respective! y. The two conditions were potentia II y ma teria I in terms 
of policy, and the Secretary of State had not given adequate reasons to explain 
why he had rejected them. 

57 Finally, Mr Kingston relied on R (Working Title Films Ltd) v 
Westminster City Council (2017] JPL 173. This concerned a challenge to the 
grant of planning permission for erection of a building for mixed uses, 
including the provision within it of a community hall in accordance with a 
planning obligation undertaken by the developer. A ground of challenge 

<C 2019 The Incorporated Council of law Reporting for England and Wales 



Page 257 of 326

6580 
R (Wright) v Forest of Dean DC (SC(E)) 
Lord SalesJSC 

(2019] I WLR 

relied on was that the local planning authority was wrong to have had regard 
to the community benefit from provision of the community hall as 
something which compensated for under-provision of affordable housing in 
the residential part of the development. The judge rejected the challenge, 
holding that this was a planning judgment which the authority was entitled 
to make: para 2 5. Again, the case provides no support for Mr Kingston's 
submission. The planning obligation clearly related to the use of the land, 
and this was not in issue. The discussion related to the policy justification 
for accepting such a planning obligation. 

Conclusion 

58 For the reasons given above, I would dismiss this appeal. I would 
resist Mr Kimblin's invitation on behalf of the Secretary of State that we 
should "update Newbury". In deciding to grant planning permission for the 
development, the Council relied on matters which do not qualify as 
"material considerations" for the purposes of section 70(2) of the r990 Act 
and section 38(6) of the 2004 Act. That means that the grant of planning 
permission has rightly been quashed. It is unnecessary to give separate 
consideration to condition 28. The imposition of that condition cannot 
make an immaterial consideration into a material consideration within the 
meaning of the statutory provisions. 

Appeal dismissed. 

CouN BERESFORD, Barrister 
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s. 336 Interpretation. I Westlaw UK 

Town and Country Planning Act 1990 c. 8 
s. 336 Interpretation. 

England 

336.- Interpretation. 

(1) In this Act, except in so far as the context 

otherwise requires and subject to the 

following provisions of this section and to 

any transitional provision made by the 

Planning (Consequential Provisions) Act 

1990-

"the 1944 Act" means the Town and 

Country Planning Act 1944; 

"the 1947 Act" means the Town and 

Country Planning Act 1947; 

"the 1954Act" means the Town and 

Country Planning Act 1954; 

"the 1959 Act" means the Town and 

Country Planning Act 1959; 

"the 1962 Act" means the Town and 

Country Planning Act 1962; 

"the 1968 Act" means the Town and 

Country Planning Act 1968; 

"the 1971 Act" means the Town and 

Country Planning Act 1971; 

"acquiring authority", in relation to the 

acquisition of an interest in land 

(whether compulsorily or by 

agreement) orto a proposal so to 

acquire such an interest, means the 

government department, local 

authority or other body by whom the 

interest is, or is proposed to be, 

acquired; 
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"mineral planning authority" has the 

meaning given in section l; 

''mineral-working deposit" means any 

deposit of material remaining after 

minerals have been extracted from land 

or otherwise deriving from the carrying 

out of operations for the winning and 

working of minerals in, on or under 

land; 

"minerals'' includes all substances ofa 

kind ordinarily worked for removal by 

underground or surface working, except 

that it does not include peat cut for 

purposes other than sale; 

"Minister" means any Minister of the 

Crown or other government 

department; 

"mortgage" includes any charge or lien 

on any property for securing money or 

money's worth; 

"open space" means any land laid out 

as a public garden, or used for the 

purposes of public recreation, or land 

which is a disused burial ground; 

"operational land" has the meaning 

given in section 263; 

"owner", in relation to any land, means 

a person, other than a mortgagee not in 

possession, who, whether in his own 

right or as trustee for any other person, 

is entitled to receive the rack rent of the 

land or, where the land is not let at a 

rack rent, would be so entitled if it were 

so let; 

"permission in principle" means 

permission of the kind referred to in 

section 58A; 

l 21 

"the planning Acts" means this Act, the 

Planning (Listed Buildings and 

Conservation Areas) Act 1990, the 

Planning (Hazardous Substances) Act 

1990 and the Planning {Consequential 

Provisions) Act 1990; 

"planning contravention notice" has the 

meaning given in section l 71C; 
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s. 9 Power of local authority to acquire open space or burial ground. I Westlaw UK 

Open Spaces Act 1906 c. 25 

s. 9 Power of local authority to acquire open 
space or burial ground. 

9. Power of local authority to acquire open 

space or burial ground. 

A local authority may, subject to the 

provisions of this Act,-

1 

(a) acquire by agreement and for valuable 

or nominal consideration by way of 

payment in gross, or of rent, or otherwise, 

or without any consideration, the freehold 

of, or any term of years or other limited 

estate or interest in, or any right or 

easement in or over, any open space or 

burial ground, whether situate withfn the 

district of the local authority or not; and 

{b) undertake the entire or partial care, 

management, and control of any such open 

space or burial ground, whether any interest 

in the soil is transferred to the local 

authority or not; and 

(c) for the purposes aforesaid, make any 

agreement with any person authorised by 

this Act or otherwise to convey or to agree 

with reference to any open space or burial 

ground, or with any other persons 

interested therein. 
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Notes 

Act extended by Parish Councils Act 1957 (c. 42), s. 
8(1) and (excepts. 14) London Government Act 1963 

(c. 33), s. 58(1). (England, Wales) Norfolk and Suffolk 

Broads Act 1988 (c.4), ss. 2(5)(6), 23(2), 27(2)), Sch. 3 

para. 39 This Act is not necessarily in the form in 

which it has effect in Northern Ireland Certain 

functions under the Act transferred (England, 

Wales) by S.I. 1986/148, art. 23(5) Act amended and 

certain functions transferred by S.l. 1989/304, art. 

S(3l(e), (4) 
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s. 1 O Maintenance of open spaces and burial grounds by local authority. J Westlaw UK 

Open Spaces Act 1906 c. 25 
s. 10 Maintenance of open spaces and burial 
grounds by local authority. 

10. Maintenance of open spaces and burial 

grounds by local authority. 

A local authority who have acquired any 

estate or interest in or control over any open 

space or burial ground under this Act shall, 

subject to any conditions under which the 

estate, interest, or control was so acquired-

(a) hold and administer the open space or 

burial ground in trust to allow, and with a 

view to, the enjoyment thereof by the public 

as an open space within the meaning of this 

Act and under proper control and regulation 

and for no other purpose: and 

(b) maintain and keep the open space or 

burial ground in a good and decent state. 

and may in close it or keep it inclosed with 

proper railings and gates, and may drain, 

level, lay out, turf, plant, ornament, light, 

provide with seats. and otherwise improve it. 

and do all such works and things and employ 

such officers and servants as may be requisite 

for the purposes aforesaid or any of them. 
I 2 
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Notes 

1 Act extended by Parish Councils Act 1957 (c. 42), s. 
8(1) and (excepts. 14) London Government Act 1963 

(c. 33), s. 58{1), (England, Wales) Norfolk and Suffolk 

Broads Act 1988 (c.4), ss. 2(5)[6), 23(2), 27(2)), Sch. 3 

para. 39 This Act is not necessarily in the form in 

which it has effect in Northern Ireland Certain 

functions under the Act transferred (England, 

Wales) by S.I. 1986/148, art. 2.3(5) Act amended and 

certain functions transferred by S.1.1989/304, arL 

5(3)(e), (4) 

2 S.10 extended by Commons Registration Act 1965 

(c. 64), s. 8(4); amended by Local Government Act 

1972 (c. 70), s. 122(6) 
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s. 164 Urban authority may provide places of public recreation. I Wesllaw UK 

Public Health Act 1875 c. 55 
s. 164 Urban authority may provide places of 
public recreation. 

164. Urban authority may provide places of 
public recreation. 

Any [local authority] 1 may purchase or take 

on lease lay out plant improve and maintain 

lands for the purpose of being used as public 

walks or pleasure grounds, and may support 

or contribute to the support of public walks or 

pleasure grounds provided by any person 

whomsoever. 

Any [local authority] 2 may make byelaws for 

the regulation of any such public walk or 

pleasure ground, and may by such byelaws 

provide for the removal from such public walk 

or pleasure ground of any person infringing 

any such byelaw by any officer of the [local 

authority] l or constable. 
4 5 

Notes 

1 Words substituted by virtue of Local Government 
Act 1972 (c, 70), Sch.14 Pt. II para. 27 

2 Words substituted by virtue of local Government 
Act 1972 (c. 70), Sch. 14 Pt. II para. 27 

3 Words substituted by virtue of Local Government 

Act 1972 (c. 70), Sch. 14 Pt. II para. 27 

4 Power to transfer certain functions conferred by 
Public Health (Control of Disease) Act 1984 (c,22), s. 

7(4)(a) Act amended by Public Health Act 1875 

(Support of Sewers) Amendment Act 1883 (c, 37) 

and Local Government Act 1972 (c. 70), s. 180 Act 

extended by Transport Act 1985 (c.67), s.15(1), 
Local Government Act 1972 (c. 70), Sch. 14 Pt. II 

paras. 23, 24 and extended (Greater London) by 

London Government Act 1963 (c. 33), s. 40, Sch. 11 
Pt. I paras. 1, 2 Act excluded by local Government 
(Miscellaneous Provisions) Act 1976 (c. 57), s. 53(1) 

(b) 
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Notes 

5 Certain functions transferred by S.I. 1986/413, art. 

13(1) S. 164 extended by Public Health Acts 

Amendment Act 1890 (c. 59). s. 45 S. 164 excluded 
by Countryside Act 1968 (c. 41), s. 7(7) S. 164 

amended by Local Government Act 1972 (c. 70), 

Sch.14 Pt. II para. 27 Function of confirming 

byelaws or regulations made under s. 164 now 
exercisable by Secretary of State: S.R. & 0. 
1946/1757 (Rev. XV. p. 112; 19461. p. 1012). art. 3(1), 
Sch. The title is not a reliable guide to the current 
text 
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P60 Procedural unfairness. A body must adopt a fair 
procedure, giving those affected a fair and informed say. 

60.1 The basic concept of fairness 
60.2 Procedural fairness as a flexi-principle 
60.3 Procedural fairness: supplementing the legislative scheme 
60.4 Procedural ultra vires 
60.5 The basic right to be heard 
60.6 Adequate consultation 
60.7 The basic right to be informed 
60.8 Other rights of procedural fairness 

60.1 The basic concept of fairness.84 The common law imposes minimum standards of 
procedural fairness or due process (natural justice). This concept, and its twin pillar (the 
rule against bias), have been reinforced by the procedural guarantees in the Human Rights 
Act (HRA:ECHR Art 6). 

60.1.l Natural justice as a fundamental principle. <7.5.3>. 

60.1.2 Twin pillars: impartiality and fair hearing. Kanda ,, Gol'ernment of Malaya [ 1962] 
AC 322, 337 (Lord Denning: "The rule against bias is one thing. The right to be heard is 
another. Those two rules are the essential characteristics of what is often called natural justice. 
They are the twin pillars supporting if'): 0 'Reil~\' 1· Mackman [1983] 2 AC 237, 279F-G (Lord 
Diplock: '·the two fundamental rights accorded to him by the rules ofnaturaljustiee or fairness, 
viz. to have afforded to him a reasonable opportunity of learning what is alleged against him 
and of putting forward his own case in answer to it. and to the absence of personal bias against 
him on the part of the person by whom the decision falls to be made"); Chief Constable of the 
North Wales Police ,. £rans [ 1982] I WLR 1155. 1164H ("the rules of natural justice"); R (D) 
1· Independent Appeal Panel of Bromley London Borough Council [2007] EWCA Civ 1010 
[2008] LGR 267 at (6] (failure of ''natural justice .. ). 

60.1.3 Access to the evidence in contested proceedings. Al Rawi 1• Security Service [2011] 
L'KSC 34 [2012) I AC 531 at [12]-[14] ( .. trials are conducted on the basis of the principle of 
natural justice .. ). [89] ( .. the right to knm\· and effectively challenge the opposing case has long 
been recognised by the common la,,· as a fundamental feature of the judicial process"); R 
(British Sky Broadcasting ltd) v Central Criminal Court [2011] EWHC 3451 (Admio) [2012) 
3 WLR 78 at [28) (Moore-Bick LJ (for the DC). referring to "contested proceedings" (h~rc: an 
application for a production order in aid of a police investigation): --11 \s a fundamcn~al pnne1ple 
of fairness at common law that a pa1ty should have access to the evidence on which the case 
against him is based and thus an opportunity to comment on it and. if appropriate, challenge 
if'). 

60.1.4 Traditional link to nature of decision. 
(A) LINK TO DECISIONS AFFECTCNG RJGHTS/EXPECTATIONS. R r Secretary of State 

for the Enl'ironment, exp Ha111111ersmith & Fulham London Borough Council [ 1991] I AC 521, 
598D-G (Lord Bridge. referring to the existence of '"a person whose 'rights' in the broadest 
sense. are liable to be detrimentally affected by any action taken by the Secretary of State" as 
being ''the necessary assumption on ,,·hich to base an argument . . . that the court must 
supplement the procedural requirements which the Act itself stipulates by implying additional 

84 This paragraph in a pre,·ious edition was relied on in Abrahaem ,. General A-fedicol Co1111cil [2008) 
EWHC 183 ( Adm in) at [-H] ( Blake J): and in British Teleco1111111111icario11s Pie v O.fcom (20 I I] CAT 5 at 
[206( I )J (Competition Appeal Tribunal). 
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requirements said lo be necessary to ensure that the principles of naturnl justice are observed"); 
Attorney-Genera! v Ryan [1980] AC 718. 727D ("the Minister was a person having legal 
authority to detennine a question affecting the rights of individuals. This being so it is a 
necessary implication that be is required to observe the principles of natural justice when 
exercising that authority"); Mahon 1· Air Ne11· Zealand Ltd [1984) AC 808, 820H ("adversely 
affected"); Pear/berg 1· Varty [1972] 1 WLR 534. 546B-C (Viscount Dilhorne: ''judicial 
dete1mination affecting a person ·s 1ights and liabilities"); R v No,:folk County Council, exp M 
[ 1989] QB 619, 628F-G; Public Disclosure Commission v haacs [1988] l WLR 1043 (decision 
to reject claimant's complaint not adverse to him, so no duty to allow opportunity comment on 
material being taken into account). 
(B) LINK TO BEING "CONDEMNED''. General Medical Council v Spackman [1943) AC 
627, 636 ( Viscount Simon LC: "the accused should not be condemned without being first given 
a fair chance of exculpation"): O'Reill_v v Mac/anan (1983) 2 AC 237, 276B-C (Lord Diplock: 
"the requirement that a person who is charged with having done something which, if proved to 
the satisfaction of a statutory tribunal, has consequences that will, or may, affect him adversely, 
should be given a fair opportunity of hearing what is alleged against hin1 and of presenting his 
own case, is so fundamental to any civilised legal system that it is to be presumed that Parliament 
intended that a failure to observe it should render null and void any decision reached in breach 
of this requirement"); Fumell v Whangarei High Schools Board [1973] AC 660, 682D (Lord 
Morris: "One of the principles of natural justice is that a man should not be condemned unheard. 
But the sub-committee do not condemn. Nor do they criticise"); Ridge v Baldwin [l 964] AC 40, 
113-114 (Lord Morris: "It is well established that the essential requirements of natural justice 
at least include that before someone is condemned he is to have an opportunity of defending 
himself, and in order that he may do so that he is to be made aware of the charges or allegations 
or suggestions which he has to meet ... [H]ere is something which is basic to our system: the 
importance of upholding it far transcends the significance of any particular case''). 

60.1.5 The Mcinnes categories: forfeiture, applicatio?, e_xpect_ation. A:f~1111ing v Ramjoh11 
[2011] UKPC 20 at [ 46] ("clearly unfair'' to veto an appl1cat10n without g1vmg a reason), [ 48] 
(Mcinnes classification •·of little assistance in the present contex~")_; M~lm?es v Onslow Fane 
(1978] J WLR 1520. 1529A-C (Sir Robert Megarry V-C, d1stmgmsl11ng be~ween !h~ee 
situations: "First. there are what may be called the forfeiture cases. In these, there 1s a_ de~1s1o_n 
which takes away some existing right or position. as ,-,.,here a member of an orgarusat1on 1s 
expelled or a licence is re\'oked. Second. at the o_ther extreme there are what may be c~lled the 
applicaiion cases. These are cases where the dec_1s1on merely r7fo~es to gra~t the applicant t~e 
right or position that he seeks. such as membersh~p of the orgamsation, or a hce~ce to do cert~m 
acts. Third. there is an intermediate category. wluch may be called the expectat10n case_s, which 
differ from the application cases only in that the applicant has some_ legiti°'.ate expectat10n from 
what bas already happened that his application will b~ gr~nted. This head mcludes cases where 
an existing licence-holder applies for a rene_wal of his licence, or a_person al~ea~y elect~d or 
appointed to some position seeks confinnat1on from some confinnmg authonty ); Na1d1ke v 
Atrorney-General ofTri11idad and Tobago [2004] UK.PC 49 [2005] I AC 538 at (24] (''between 
on the one extreme cases of forfeiture and on the other mere application cases there lies an 
intermediate category of cases ,vhere the applicant seeks the renewal or confirmation of some 
benefit ... which properly ought not to be denied him without good reason and without his 
hm'ing a chance to satisfy whate\'er concerns the decision maker may have"); R (Quark Fishing 
Ltd) 1· Secretary of State.for Foreign and Commonwealth Affairs [2001] EWHC Admin 1174 
(Administrati\'e Court) at [67)-[68) (fairness applying even though an "application" case under 
the Mcl1111es classification) (CA is at [2002] EWCA Civ 1409). 

60. l .6 Du~· to act fairly. Council of Ch-ii Sen·ice Unions v Minister for the Civil Service 
[1985]AC 374. 414G-H (Lord Roskill. referring to: "what are often called 'principles ofnatural 
justice"' as being a "phrase ... no doubt hallowed by time and much judicial repetition, but it 
is a phrase often widely misunderstood and therefore as often misused. That phrase perhaps 
might now be allowed to fiud a pcnnanent resting-place and be better replaced by speaking of 
a duty to act fairly'"). 399A-B (Lord Fraser: "subject to an implied obligation to act fairly. (Such 
an obligation is sometimes referred to as an obligation to obey the rules of natural justice, but 

619 
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that is a less appropriate description, at least when applied, as in the present case, to a power 
which is executive and not judicial)"); R v Oxford Regional Mental Health Review Tribunal, ex 
p SecretatJ of State for the Home Department [1988] AC 120, 126H {Lord Bridge: "[a] 
decision ... made in breach of the rules of natural justice, which in a word means unfairly"); 
Chea/Iv Association of Professional Exectlfive Clerical & Computer Staff [1983] 2 AC 180. 
l 90C-D (Lord Diplock, agreeing with the description of natural justice as "fair play in action'"); 
R v independent Television Commission. exp Virgin Television Limited [1996] EMLR 3 I 8 
("duty to be even-handed''). 

60.1.7 "Due process". R (M11mnga111) ,. Secretary of State for the Home Department [2008] 
EWCA Civ 1015 at [26] & [39] (referring to •·a common law due process claim"); Neill v North 
Antrim Magistrates· Court [I 992] I WLR 1220, 1230D-E (Lord Mustill, identifying "what in 
the vocabulary of judicial review would be called a breach of natural justice ... There has been 
a material irregularity in the conduct of the committal; or, if one prefers the transatlantic 
terminology, a want of due process"); R ,. Secreta,')' of State for the Home Department, exp 
Hindley [2000] I QB 152 (CA), 163B-164H (Lord Woolf MR. referring to the doctrine of"duc 
process'', having both procedural and substantive aspects); R (Ramda) v Secretary of State for 
the Home Deparrme111 [2002] EWHC 1278 (Admin) at [8] (Sedley LJ, using the phrase "due 
process'' to describe requirements of procedural fairness); Higgs v Minister ofNational Security 
[2000] 2 AC 228. 246A (referring to "the ordinary common law concept of due process" and its 
implication into the Constitution of the Bahamas as being '•in accordance with law and general 
principles of fairness"); R v London Borough of Camden, exp Paddock [1995] COD 130 (see 
transcript) (referring to "due process'' and material irregularity); R v Secret a,')' of State for the 
Home Department, exp Moon (1996) 8 Admin LR 477, 48SC (Sedley J. referring to "the 
safeguards of due process"); R ,. Secretary of State.for the Environment. exp Kirksta/1 Valley 
Campaign Ltd [1996] 3 All ER 304, 324f (Sedley J: "Since Ridge,. !3aldwin, although not 
without occasional de\'iations. public law has returned to the broad ~gbway of due p_rocess 
across the full range of justiciable decision-making"); Flanner!' v Halifax Estate Agencies ltd 
[2000] I WLR 377. 381 G (comts' duty to give reason~ "a. funct1?n of ~ue process, and therefore 
of justice"); Thomas v Baptiste [2000] 2 AC 1 (const1tut1onal nght of due process). 

60.1.8 "Material irregularit)·". R (BJ 1· Ca'.·lisle C,'<?11·1! Court [2009] EWHC 35~0 (Admin) at 
[18] (asking whether there was --a material 1rregulanty ill the procedure adopted rn the [crown] 
court heari;g the appeal"), [25] (such an irregularity here): R (Longato) ,. Camben1·ell Green 
Magistrates 7 Court [2009] EWHC 691 (Admin) at [16] ("irregul~r .. t? e~tend _cl_osu~e-~r~er 
where no summons had been served on person affected. rcsull1ng 10 na:al 1nJu5t,c<: ), R 
(Broxbourne Borough Co1111ci/J 1· North & . East Hertfo,_dshire Mag_istrates '. Cou,:t [2009] 
EWHC 695 (Admin) (impermissible for chairman of magistrates to v1s.1t the site without ~e 
other justices). [63] ("entirely irregular''): R r Number ~ Area C,01:!m1ttee of the Legal Aid 
Board. exp Megarry [ I 994) Pl QR 476 (·'a proce.dural 1:"'egu\ar~ty ~; De F~ur v The St~te 
[1999) 1 WLR 1731. 1737H (trial judge's 30-mmute time lumt given to Jury a matenal 
irreeularity): .Veil/ ,· ,Vorth ;-/.ntrim Magistrates· Court [1992] l WLR 1220. 1230D-1231 H 
(Lo;d Mustill, contrasting "a bona fide but mistaken ruling on a procedural matter [where] the 
[claimant] has suffered real prejudice" with ·•a really substantial error leading to a demonstrable 
injustice''): <4.3.3> (prejudice and procedural flaws). 

60.1.9 Other aspects of basic fairness. Cf. EU Charter ofFundamental Rights Art 41 (the right 
to good administration). A1141 (I) (''E\·ery person has the right to have his or her affairs handled 
impanially. fairly and within a reasonable time by the institutions. bodies. offices and agencies 
of the Union"). Art 41 (2) ("This right includes: (a) the right of every person to be heard, before 
any individual measure which would affect him or her adversely is taken; (b) the right of every 
person to have access to his or her file. while respecting the legitimate interests of confidentiality 
and of professional business secrecy: (c) the obligation of the administration to give reasons for 
its decision"): R 1· Secretary of State for rhe Enl'iromnent. exp Greater London Council 3rd 
April 1985 unrcp. (Mustill LJ. identifying these ways in which the decision there under review 
might be procedurally improper. namely "(i) Unfair behaviourtowards persons affected by the 
decision; ... (ii) Failure to follow a procedure laid down by the legislation ... (iii) Failure 

6:!0 
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P60 PROCEDURAL UNFAIRNESS 

properly to rnars_hall the ~vidence on wh!ch the deci~ion should be based. For example, taking 
mto account an unmatenal factor or fa1\mg to take mto account a material factor or failing to 
take reasonable steps to obtain the relevant infonnation ... (iv) Failure to approach the decision 
in the right spirit. For example. where the decision maker is actuated by bias, or where he is 
content to let the decision be made by chance"). 

60. l. l O Systemic unfairness/unfair system. R (Refugee Legal Centre) v Secr~rary of State.for 
the Home Department [2004] EWCA Civ 148 l [2005) 1 WLR 2219 at [6) (askmg whether fast
track system placino asylum-seekers at unacceptable risk of being processed unfairly), [7] 
(''Potential unfaime~ is susceptible to one of two fom1s of control which the law provides. One 
is access, retrospectively, to judicial review if due process has been violated. The other, of 
which this case is put fmward as an example. is appropriate relief, followingjudicial intervention 
to obviate in advance a proven risk of injustice which goes beyond aberrant interviews or 
decisions and :inheres in tbe system itself'), [8] ('"three factors which the court will weigh: the 
individual interest at issue, tbe benefits to be derived from added procedural safeguards. and the 
costs to the administration of compliance"), applied in R (Medical Justice) v Secretary of State 

for rhe Home Department [20 I I] EWCA Civ 17 lO at [26] (immigration removal policy 
unlawful as allowing insufficient time to seek legal advice); R (Dirshe) 1· Secretary of Statefor 
the Home Department [2005] EWCA Civ 421 (absence of taping of asylum interviews a 
procedurally unfair system). 

60.1.11 Procedural legitimate expectation (PLE). <P41> (legitimate expectation). 
(A) BASIC CHANCE TO MEET CURRENT CRITERIA. R "North and East Devon Health 
Authority. exp Coughlan [2001] QB 2 I 3 at [73) (referring to situations where "the individual 
can claim no higher expectation than to have his individual circumstances considered by the 
decision-maker in the light of the policy then in force"); In re Findlay [1985] AC 318, 338E-F 
("the most that a convicted prisoner can legitimately expect is that his case will be examined 
individually in the light of whatever policy the ~ecretary of_ Stat~ se7s fit_ to adopt pr?v1ded 
always that the adopted policy is a lawful exercise of the d1scret10n' ); F1sh~r _v M1111ster of 
Public Safety and lmf11igratio11 (No.2) [::WOO] ~ AC 4~4. 447 A-B (P~ dec1dmg, 3-2, _that 
decision-maker entitled to act inconsistently with leg1t11na~e expectation cr~ated, provided 
adequate notice of this intention and opportunity for those affected to state their case). 
(B) SPECIAL PROCEDURAL RIGHT. <41.1.3 (category 4)>. . _ 
(C) PLE: PROMISE OR PRACTICE. R 1· North and Easr Devon H_ealth Authonty, e., P 
Coughlan [200 J J QB 213. at [57(b)] ("the cou1i may decide that the promise or pr~c_t1ce_mduces 
a legitimate expectation of. for exampl_e. be_m~ consulted before a_ p~~ula~ dec1s1on _1s taken. 
Here it is uncontentious that the court nselt w11l reqmre the oppo1 r11111f) for cons11ltat1~n !O be 
aiven unless there is an overriding reason to resile from it ... in which case the court will itself 
J'udge the adequacy of the reason~a~vance? for the change of policy, t~lcing in~o acc~unt what 
fairness requires''). [62] (court decides fairness): Attorney-(!eneral of !-long Kong' Ng Yz,en 
Shiu [1983] 2AC 629. 6380 ( .. a public authority is bound by its undertakings as to the procedure 
it will follow, provided they do not con.flict with its duty'"), 
(D) PLE: NO PROMISE OR PRACTICE. R (Bhatt Mwph_F) v Indepe11dent Assessor [2008] 
EWCA Civ 755 at [50] (defendant having a duty to consult where "without any promise, it has 
established a policy distinctly and substantially affecting a specific person or group who in the 
circumstances was in reason entitled to rely on its continuance and did so"): R (Luton Borough 
Council) 1· SecretCII;' of State for Education [2011] EWHC 217 (Admin) [2011) ELR 222 at 
[93]-[97] (procedural legitimate expectation of consultation in the circumstances, 
notwithstanding no promise or practice): R (Dudley M.etropolitan Borough Council) v Secreta,y 
of State for Communities and Local Gommment [2012) EWHC 1729 (Admin) at [47] 
(consultation required by duty of fairness). [65) (small identifiable class affected by application 
of change of policy. in circumstances where legitimate expectation of advantage continuing): R 
(Cheshire East Borough Co1111ci/) 1· Secretm:i· of State for the Enl'ironment, Food and Rural 
Affairs [2011] EWHC 1975 (Admin) at [74]-[75] & [82] (insufficient reasons for duty to 
consult) . 
(E) PLE IN ACTION: OTHER ILLUSTRATIONS. R (Cornwall Waste Fonm1 St Dennis 
Branch) 1· Secretary of State for Communities and Local Goremmellf [2012] EWCA Ci.v 379 

62] 
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at [~5] & [3 7) ( clear expectation that inspector would conduct requisite assessment, but change 
of circumstances); R (Vieira) v Camden London Borough Council [2012] EWHC 287 (Admin) 
at [77], [83], [92) (planning pennission quashed for breaches of legitimate expectations (a) to 
send revised drawings to objecting neighbour claimants (b) to make officers' report available 
online (c) to refer the matter back to the briefing panel); R (K and AC Jackson & Son) v 
Department.for the Em·ironment Food and Rural Affairs [201 I] EWHC 956 (Admin) at [67] 
(legitimate expectation arising from instruction not to mix animal samples); R (Majed) ,. 
Camden London Borough Co1111cil [1009] EWCA Civ I 029 at [ 14]-[ 15] (legitimate expectation 
of notification of neighbour"s planning application); R (Actis SA) 1· Secretary of State for 
Communities & Local Go,·emment [2007] EWHC 2417 (Adrnin) at [136] & [155] (legitimate 
expectation of consultation before changes in technical regulation); R (Greenpeace ltd) v 
Secretary of State.for Trade and Industry [2007] EWHC 311 (Adm in) [2007] Env LR 623 at 
[48]. (54], [120] (promise of full public consultation): R 1· Rochdale Metropolitan Borough 
Co1111cil, exp Scheme, [1994) ELR 89. 106H-I 08E (previous practice of providing free transport 
giving rise to legitimate expectation of consultation prior to any change in policy); R ,. Secretary 
of State for Education and Employment. e. p Amra/Training Pie [2001) ELR 125 at [52] (Elias 
J: "the doctrine (of legitimate expectation) will only in very exceptional circumstances entitle 
a public authority to ove1Tide procedural as opposed to substantive rights''); R (Montpeliers & 
Trevors Associa_tion) r City of Westminster [2~05] EWHC 16 (Admin) [2006] LGR 304 at [44) 
(breach of leg1ttmate expectation of consultat1on): Naidike ,, Aflorney-General of Trinidad and 
Tobago [2004] UKPC 49 [2005J l AC 538 at [24] (legitimate expectation that work pennit 
renewal not refused without oppo1tuoity to address concerns). 

60.1.12 A unified fair appearances (fair-minded observer) test. <45.2.5>. 

60.1.13 Standards of procedural fairness as a hard-edged question. <I 6.5>. 

60.1.14 Procedural fairness: whether need for prejudice. <4.3.3> (prejudice and procedural 
flaws): <60.1.8> (material in-egularity): <60.4.4> (whether procedural ultra vires needs 
prejudice): Boddington ,. British Transp~n Police [I ?99] .2. AC 143, I 74B-D (~ord Steyn, 
rejecting rhe proposition that in a ca~e ol P:oc~d~:al mvahd1ty of~ byelaw a .c1a_imant must 
"show that he has suffered substantial preJud1ce ): General Med,cal Council , Spackman 
[1943] AC 627. 644-645 ("If the principles of natural_justice are violated in re.spect o.f any 
decision. it is. indeed. immaterial whether the same dec1s1on. would hav~ ~een amved at m the 
absence of the departure from the essential principles of Justice. The dec1s1on must be declared 
to be no decision"): Ridge ,. Baldlrin [ 1964] AC 40. 128 (Lord. Hodson: "I do not find tha~ the 
answer put by counsel for the watcb committee to )'.our. L~_rdsh1ps that the case was as plaw as 
a pike-staff is an answer to the demand fo~ natural JUSttce ): In r~ Evans [.1994] 1 W_LR I 006. 
to J 3D (''The accused is given an opportunity to make representations by hnnself or bis counsel 
because no order for committal should be made against a person who ha_s not bee~ allowed to 
object and to state his reasons for objection, good or bad. rel,7vant or irrelevant '); Kanda v 
Goi·ermnem of.\Ialaya (196:::?] AC 322. 337 (Lord Denmng: It follows, of course, that the 
judge or whoe·ver has to adjudicate must not hear evidence or receive representations from one 
side behind the back of the other. The court will not inquire whether the evidence or 
representations did work to bis prejudice. Sufficient that they might do so. The court will not 
go into the likelihood of prejudice. The risk of it is enough"); Chief Constable of the North 
Wales Police,. £rans [1982] I \VLR 1155. 1161H (Lord Hailsham: "might ... have influenced 
the decision''): R ,. Leicester City Justices, exp Barro,r [1991] 2 QB 260. 290D-E (Lord 
Donaldson MR: "Any unfairness. whether apparent or actual and however inadvertent, strikes 
at the roots of justice. I cannot be sure that the [claimants] were not prejudiced and accordingly 
I have no doubt that the justices· order should be quashed .. ); Malloch v Aberdeen Corporation 
[1971] 1 WLR 1578. 1595B (need '·something of substance which has been lost by the failure"); 
R v Lo11do11 Borough of Camden, exp Paddock [1995] COD 130 (sec transcript) (in certain 
cases offonnal procedure ·•fom1aliry itself is a matter of substance'', but that "beyond this class 
there must at least be a general, though rebuttable. presumption that departures from fair 
procedure matter"): R r Inner West London Corone,: exp Dallaglio [ 1994] 4 All ER 139, 152d 
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("It is not necessary for the [claimants] to demonstrate a real possibility that the coroner's 
decision would have been different but for bias"). 

60.1.15 Whether procedural unfairness "cured". <36.4>. 

60.1.16 Blameless unfairness/objective unfairness. 
(A) OBJECTIVE UNFAIRNESS. R (f!arrison) v Bi1111ing~am Magistrates' Court [~011] 
EWCA Civ 332 at [44] & [54] (objectively unfalf for forfeiture orde_r to be made w~thout 
claimant having received notice), [61 J (''the jurisdiction which is here mvoked 1s exercisable 
even if the tribunal has behaved with complete propriety and even if there has been no 
misconduct or misbehaviour on the part of the prosecutor or complainant''); R v Criminal 
Injuries Compensation Board, exp A [ 1999] 2 AC 330, 345C-D (Lord Slynn: "what happened 
in these proceedings was a breach of the rnles of natural justice and constituted unfairness. It 
does not seem to me to be necessa1y to find that anyone was at fault in order to arrive at this 
result. It is sufficient if objectively there is unfaimess"): R (Marsh) v Lincoln District 
Magistrates Court [2003] EWHC 956 (Admjn) at [45] (applying Lord Slynn's "simple 
statement of principle" in A);£ v Secretary o.lStatefor the Home Department [2004] EWCA 
Civ 49 [2004} QB I 044 at (63J (describing A as a case which "turned, not on issues of fault or 
lack of fault on either side: it was sufficient that 'objectively' there was unfairness"), [65] 
(referring to "fault'" as "'not essential to the reasoning of the House"). 
(B) RELEVANCE OF CLAIMANT/ADVISER FAULT. R v Secretary of State for the Home 
Department, exp Al-Mehdawi [1990] 1 AC 876 (HL treating factual unfairness as not sufficing 
because attributable to the fault of claimant's legal advisers); Pomiechowski v District Court of 
Legnica [2012] UKSC 20 [2012] I WLR 1604 at [36] (Lord Mance. explaining thatAl-Mehdawt 
not a universal principle); R (Nori) v Secretary of Statefor the Home Department [20 I l j EWHC 
1604 (Admin) ar [48] ("as a general proposition the failure of a solicitor is to be equated with a 
failure of the individual"); FP (Iran) i· Secretary of State for the Home Department_ [20~7] 
EWCA Civ 13 [2007] Imm AR 450 at [ 46) ( distinguishing AI-Mehdaw9: Hade "lmm1~,:~t1011 
Appeal Tribunal [200 !] EWCA Civ 663 [200?J. I~ AR 170 at [~6] (Stmon B~own LJ_ l ~m 
[not] persuaded that the House of Lords' dec1s1on m Al_-!vfehdmn ~re_cludes thts court bavmg 
regard to the wider interests of justice here, not least given that t~1~ ts an a~ylum case rather 
than a student leave case as was AI-Mehdmri. Aspects of that dec1sw1:1 may many even~ n~w 
need to be reconsidered in the light of the House of Lords' speeches 10 R v Crmunal lnjltnes 
Compensation Board. exp A [1999] 2 AC 330''); R _(Mathialagan) _v Southwark London 
Borou h Council [1004] EWCA Civ 1689 at [38] (applymg Al-Mehdam). . . 
(C) 8'tAMELESS/OBJ£CTIVE UNFAI'RNESS: OTHER CASES. R (Afc:qsoodJ " Specw/ 
Adjudicator [200'.2) Imm AR 268 (decision of immigration appellate authont1es could be unfaIT 
notwithstanding lack of fault by the decision-maker); Khan v Secretal')'. of State for the Ho:ne 
Department (1987] [mm AR 543. 555 (Bingham LJ: •.·rf~ procedural mishap ~ccurs ~s a re~;ult 
of a misunderstanding. confusion. failure of commumcation. or perhaps even meffic1ency. and 
the result is to deny justice to the applicant. I should be very sony to hold that tl-l:e remedy of 
judicial review was not available··), applied in R (Ganidagli) v Secrerary of Statejor the Home 
Departmellf (2001] EWHC Adm.in 70 at [36]: R (Tataw) v immigration Appeal Tribunal [2003] 
EWCA Civ 925 [2003] INLR 585 (justice requiring IAT decision to be quashed where 
erroneously. albeit blamelessly. h·eated asylum appeal as out of time); R (Ford) v Leasehold 
Valuation Tribunal [2005] EWHC 503 (Admin) at [45]-[46] (injustice where full material not 
before the tribunal); <14.3.3> (unfairness: nothing personal); R (Pm-mall) r Flintshire 
Magistrates Court [2004] EWHC 1289 (Admin) (blameless unfairness in inducing guilty plea 
by innocently misrepresenting that valid speed limit in force on stretch of road). 

60.1.17 The procedure that was bargained for. Modahl v British Athletic Federation (2001] 
EWCA Civ 1447 [2002] l WLR 1192 at [61] ("where an apparently sensible appeal structure 
has been put in place, the court is entitled to approach the matter on the basis that the parties 
should have been taken [to] have agreed to accept what in the end is a fair decision"), [115] 
(Mance LJ); Tariq 1· Home Office [201]] UK.SC 35 [2012] l AC 452 (closed process in 
employment claim) at [75] ("'it was his own choice to seek employment in a post for which, in 
the interests of national secw·iry. security clearance was required.'); Ceylon University 1• 
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Fernando [ 1960] l WLR 223, 233 ("he must be taken to have agreed. when he became a 
member of the university, to be bound by the statutes of the university''); Furne/Iv Whcmgarei 
High Schools Board [1973) AC 660, 683B ("a teacher knows that under the tenns governing 
bis employment if charges are made and are to be investigated a suspension 'pending the 
detennination of the matter" may take place"); Cali-in v Carr [ I 980) AC 574, 594F (whether 
"'the complainant has had a fair deal of the kind he bargained for"); Hamlet v General Municipal 
Boilermakers & Allied Trades Union (1987) I WLR 449, 456B (Hannan J: '·where a man has 
expressly agreed by contract to accept a tribunal containing certain persons, he cannot t?erea~er 
come bleating to the courts complaining of breach of natural justice when the contract 1s earned 
out exactly according to its tenns"). 

60.1.18 Procedural fairness and waiver/failure to complain/request. <3 l .4.3(B)> (waiver); 
<31.4.4> (fairness and failure to complain etc). 

60.1.19 Fairness not best practice. R v Secreta1J of Stare for the Home Department. exp 
Doody (1994] I AC 531. 560H-56IA (Lord Mustill: ''the [claimants] acknowledge that it is not 
enough for them to persuade the court that some procedure other than the one adopted by the 
decision-maker would be better or more fair. Rather, they must show that the procedure is 
actually unfair. The court must constantly bear in mind that it is to the decision maker, not the 
court, that Parliament has entrusted not only the making of the decision but also the choice as 
to how the decision is made"); R v Devon County Council. exp Baker [1995] l All ER 73, 85c
d (Dillon LJ: --obviously it could be said to be best practice, in modem thinking, that before an 
administrative decision is made there should be consultation in some fonn, with those who will 
clearly be adversely affected by the decision. But judicial review is not granted for a mere 
failure to follow best practice. It has to be shown that the failure to consult amounts to a failure 
by the local authority to discharge its admitted duty to act fairly"); Hobbs v London Borough of 
Sutton ( 1994) 26 HLR 132. 14 7 ("lt is obvious that in the field of administrative decision
making. there must be some compromise between what is administratively practical and what 
is ideally desirable.'): R 1· Wokingham District Co111!cil, exp J [1999) 2 FLR 1136. I 1478 
(although desirable not a requirement _of narural JUS_t1ce that narural parent sho~ld h~ve b~en_ 
permitted to make written representations to ado~tton pane~): R (Thompson) ' Lm1 Soc,ef) 
[2004) EWCA Civ 167 [2004] I WLR 2522 at [:>OJ (applying Doody): <16.5.4> (room for 
some discretion as to procedure). 

60.1.20 Fairness following choice. 
(A) VOLU ·rARY CO, SULTATIO MUST BE ADEQUATE. R ,. North and East f?evon 
Healrh Authority. ex p Coughhm [200 I] QB_ 2 I 3 at ~ l ~SJ ("wbetber or no_t consultauon_ of 
interested parties and the public is a legal reqmremcnt. 1f 1t 1s embarked upon tt ~ust be earned 
out properly .. ): R (;\Ii/ton Keynes Co1111cil) ,. ~eaerary of Swre for Co1111!111111t1es and Loca~ 
Go,·emment [2011 J EWC A Civ 1575 at (17) ('"if [th~ Secretary_ of St~te] did consult, a p~ope1 
consultation was required .. ): R (Eisai Ltd) r Nahonal Jnsf/tute for _Health and _Chmcal 
Excel/ence (1008] EWCA CiY 438 at [24] ("whether or not consultat10111s a legal requirement, 
if it is embarked upon it must be carried out properly"): R (WagstajJ) v Secretary of State.for 
Health [2001) I WLR 292, 314G (ditto): R (Medirny Council) vSecretaryo_(State.for Transport 
(2002] EWHC 2516 (Admin) at (28) ("consultation. whether it is a matter of obligation or 
undertaken voluntarily, requires fairness .. ): R (Mompeliers & Trevors Association) v City o.l 
Westminster [2005] EWHC 16 (Admin) (2006] LGR 304 at (21] ("]fa local authority decides 
to embark upon a non-starutory process of consultation the applicable principles are no different 
from those which apply to statutory consultation"); R (British Waterways Board) v First 
Secretary of State [2006] EWHC 1019 (Admin) at [23] (having chosen to consult, should have 
enabled claimant to comment); R (Royden) ,. Wirral Metropolitan Borough Council [2002) 
EWHC 2484 (Admin) [2003] LGR 290 at [54) (having chosen to consult, must be adequate): 
R (Capenh11rsf) i- Leicester City Council [2004] EWHC 2124 (Admin) (2004) 7 CCLR 557 at 
[ 18) ("'in-espective of whether the council was obliged to consult ... it did in fact decide to 
consult ... [and] thereby was under an obligation to do so fairly"): Bank Mel/at v Her Majesry s 
Treasury (No.]) [20 I t l EWCA Civ I (20 I 2) QB 101 at [64) ( consultation with others not the 
same as embarking on consultation with the bank affected). 
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(B) OTHER. <62.3.12> (having chosen to give reasons, obliged to give adequate reasons); R 
(San Michael College Ltd) v Secretary of State for the Home Department [2011] EWCA Civ 
1336 at [48] (UK.BA "elected ... to give the College a further chance''; "a fair chance to put its 
house in order"), [49] (but "the ultimate decision letters of suspension and revocation again 
focused primarily on the [previous] defaults"), [42(d)]; R v Sec1:erary of Stat~.f~r_the Ho_me 
Department, exp McCartner [1994] COD 160 DC (having decided to take Jud1c1al advice, 
Minister obliged to allow prisoner to comment); R 1• L(le Assurance and Unit Tt:1st Regulatory 
Organisation Ltd. exp Tee ( 1995) 7 Admin LR 289; R 1· London Borough oj Camden, exp 
Paddock (1995] COD 130 (see transc1ipt) ("It cannot be right that a public decision-making 
body which is not obliged to accord a hearing may choose to do so but may then make a 
charade of it'', refening to Central Council for Education and Training in Social Work v 
Edward~ The Times 5th May 1978); R ,. Inner West London Coroner. exp Dallaglio [1994] 4 
All ER 139, l 53e; R 1· Governors of the Sheffield Hallam University, exp R [1995] ELR 267, 
282-284 (university's failure to follow own procedures); R v Bishop of Stafford, exp Owen 
[200 I] ACD 83 (whether Bishop followed sufficiently closely the procedure he said he would); 
cf. R v Kensington and Chelsea Royal London Borough Council, exp Grillo (1996) 28 HLR 94. 
105-106 (emphasising fact that voluntary appeals procedure); cf. <57.4.7> (reasonableness 
following choice). 

60.1.21 Fairness and interim decisions. <36.4.1> (fairness and rights of immediate recourse). 

60.1.22 Delay as procedural unfairness. <60.8.2>. 

60.1.23 Fairness as part of a test of substantive justification. <P54> (substantive unfairness); 
<54.2.4> (substantial legitimate expectation: proportionality/ justification test). 

60.1.24 Fairness and HRA:ECHR Art 6. 
(A) ARTICLE 6: RIGHT TO A FAIR AND INDEPENDENT HEARING. <59.5>. . 
(B) COMMON LAW EXTENDING BEYOND ARTICLE 6. Al Raw, v~ec11ntrServ1ce [201 l] 
UKSC 34 [2012] I AC 531 al [68] (closed material proce?1;1re mcompatible w1~ conui:ion law 
principles of natural justice and open justice, and so requirmg statutory authority, albeit ~ould 
be compatible with Art 6). Common law fair:ies~ (like tl?e _E(! Charter of Fundai~ental Rights) 
is not restricted to cases involving a "detenmnat10n of c1v1l ngbts or obligations . 

60.1.25 The bias principle. <P61>. 

60.2 Procedural fairness as a flexi-principle. 85 Natural justice has alwa_ys been ~n 
entirely contextual principle. There are no rigid or universal rules as to wh_at 1s neede~ m 
order to be procedurally fair. The content of the duty depends on the pamcular function 
and circumstances of the individual case. 

60.2.l Natural justice as a flexi-principle. R (Sl10esmit'1) r Ofsted [2011] EW_CA Civ 6~2 
[2011] PTSR 1459 at [52] (Maurice Kay LJ: "the requirement of procedural fam1ess vanes 
according to the context"); Principal Reporter v K [201 OJ UKSC 56 [2011] 1 WLR 18 at [17] 
(Lord Hope and Baroness Hale (for the SC): "The right to be heard is not, of course, an absolute 
right that must be made available in all circumstances"); R (Hojftnann) v Commissioner of 
Inquiry [2012] UKPC 1 7 at [38] ("the requirement of fairness must be tailored in a manner that 
has regard to all the circumstances"): Manning ,, Ramjohn [2011] UKPC 20 at [39] ("the 
requirements of fairness in any given case depend crucially upon the particular circumstances"); 
Lloyd v McMahon [1987] AC 625, 702H (Lord Bridge: "the so-called rules of natural justice 
are not engraved on tablets of stone. To use the phrase which better expresses the underlying 
concept, what the requirements of fairness demand when any body, domestic, administrative or 
judicial, has to make a decision which will affect the rights of individuals depends on the 
character of the decision-making body. the kind of decision it has to make and the statutory or 

$; This paragraph in a pre\'iou5 edition \\ as relied on in R 1 · Bank of England, exp Mellstrom [ 1995] CLC 
232: and in R f.-18S Fi11a11cia/ Planning Ltd) 1· Fina11cial Sen•ices Compensation Scheme Ltd [2011] EWHC 18 
(Admin) at [80] (Beatson J). 
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other framework in which it operates"), applied in Lawrence v Financial Services Commission 
[2009] UKPC 49 at (35]; Russell,. Duke ofNo,folk [1949] l All ER 109, 118D-E (Tucker LJ: 
''There are ... no words which are of universal application to every kind of inquiry and every 
kind of domestic tribunal. The requirements of natural justice must depend on the circumstances 
of the case, the nature of the inquiry, the rules under which the tribunal is acting, the subject
matter under consideration and so forth''), cited in (eg.) Ceylon University\' Fernando [1960) 
I WLR 223, 231. 

60.2.2 No precise prescriptions/rigid rules. Wiseman v Borneman [1971 J AC 297, 308H-309C 
(Lord Morris: "We often speak of the rules of natural justice. But there is nothing rigid or 
mechanical about them. What they comprehend has been analyzed and described in many 
authorities. But any analysis must bring into relief rather their spirit and their inspiration than 
any precision of definition or precision as to their application. We do not search for prescriptions 
which will lay down exactly what must, in various divergent situations. be done. The principles 
and procedures are to be applied which, in any particular situation or set of circumstances, are 
right and just and fair. Na rural justice, it has been said, is only 'fair play in action'. Nor do we 
wait for directions from Parliament. The common law has abundant riches: there may we find 
what Byles J called 'the justice ofthc common law"', referring to Cooper v Wandsworth Board 
of Works (l 863) 14 CBNS 180, 194): Fume!! v Whangarei High Schools Board [1973] AC 660, 
6790 ("the requirements of natural justice must depend on the circumstances of each particular 
case and the subject matter under consideration"); Sheridan v Stanley Cole (Wain.fleet) Ltd 
(2003] EWCA Civ 1046 (2003] 4 All ER 1181 at [33] (Ward LJ: "It is ... impossible to lay 
down a rigid rule as to where the boundaries of procedural irregularity lie, or when the principles 
of natural justice are to apply, or what makes a hearing unfair. Everything depends on the 
subject matter and the facts and circumstances of each case"). 

60.2.3 Lord Mustill's principles of intuitive judgment. R v Secretary of State .(or the Ho1!1e 
Departmenl, exp Doody [ 1994] l AC 531. 560D-G (Lord Mustill: ·'What does fatmess reqwre 
in the present case? My Lords. I think it unnecessary to re~er by oam: or to q~ote fron~. an_y_ of 
the often-cited authorities in ,vhich the courts have explamed what 1s essentially an m_tu1uve 
judgment. They are far too well known. ~rom them, l ~eri ve th~t (I) where an ~ct o~Parliament 
confers an administrative power there 1s a presumption that •~ w11l be exerc!sed m a manner 
which is fair in all the circwnstances. (:!) The standards of ~a1me_ss are _not_ unmutab)e_. They 
mav change with the passage of time, both in ... general and m t~eir apphca_tton ~o dect.s1ons of 
a piiticular type. (3) The principles of fairness are not to be applied by r~t~ 1dent1callr 1~ every 
situaiioo. \Vhat faimcss demand:; i:; dependent on th1.: context of the dec1s1~n. and this IS to_be 
taken into account in all its aspects. ( 4) An essential feature of the context 1s the sta~t~ wh!ch 
creates the discretion. as regards both its language and the shape of the leg~! and adm1rustranve 
system within which the decision is taken. (5) Fairness will very ~ften reqmre that a pers?n who 
may be adversely a(fectcd by the de~i_sio~ will have_ an opportumty to n~ake representations o~ 
his own behalf either before the dec1s1on 1s taken with a view to producmg a favourable result, 
or after it is taken. with a view to procuring its modification; or both. (6) Since the person 
affected usually cannot make worthwhile representations without knowing what factors may 
weigh against bis interests fairness will very often require that be is informed of the gist of the 
case which he has to answer .. ). 

60.2.4 Lord Russell's fair crack of the whip. Fairmounr Investments Ltd v Secreta,y of State 
for the Enviro11111e111 [1976] 1 WLR 1255. 1265H-1266A (Lord Russell: "All cases in which 
principles of narural justice are invoked must depend on the particular circumstances of the 
cases. I am unable. my Lords. i.n the instant case, to generalise. r can only say that in my 
opinion, in the circumstances I ha\"e outlined. Fairmount has not had - in a phrase whose 
derivation neither I nor your Lordships could trace - a fair crack of the whip''), applied in E v 
Secretary of Stare.for the Home Department [2004) EWCA Civ 49 [2004) QB 1044 at [65) (in 
considering whether error of fact rendering decision unfair); and in R (Gates Hydraulics Ltd) v 
Secretary of State.for Communities and Local Go,·ernment [2009) EWHC 2187 (Admin) at 
[30]. 

60.2.5 Procedural fairness as a flexi-principle: other. R (Eisai ltd) v National Institute for 
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Health and Clinical Excellence [2008) EWCA Civ 438 at [2 7] ("What fairness requires depends 
on the context and the particular circumstances"); Bushel{ v Secretary of State for the 
Environment [1981] AC 75, 95D ("What is a fair procedure to be adopted at a particular inquiry 
will depend upon the nature of its subject matter"); Council o_f Civil Sen·ice Unions v Minister 
for the Civil Service [1985) AC 374, 411H ("what procedure will satisfy the public law 
·requirement of procedural propriety depends upon the s~bjecl ~alter of tbe ~ecisi?n, the 
executive functions of the decision-maker ... and the parttcular c1Tcumstances m which the 
decision came to be made"). 4 I 5A-B ("Many features will come into play u1cluding the nature 
of the decision and the relationship of those involved on either side"): Ceylon University v 
Femando [ 1960] 1 WLR 223. 231 (depends .. on the facts and circumstances of the case in 
point"); R ,. No,folk County Co1111ci/, exp M[1989] QB 619, 630A-B (Waite J: "Fairness is, and 
needs to be, a flexible concept, and circumstances are liable to vary widely as to the degree of 
advance notice or opportunity of objection or consultation which attention to fairness in 
particular cases requires"); In re D (Minors) (Adoption Reports: Confidentiality) (1996] AC 
593, 609B ("the requirements of natural justice are not invariable, and ... circumstances must 
alter cases"): R ,, Inland Revenue Commissioners. exp Unile1·er Pie [1996] STC 681, 690[ 
("The categories ofunfaimess are not closed, and precedent should act as a guide not a cage"); 
R v Secretary of Statejor the Home Departmen1. exp Moon (1996) 8 Admin LR 477, 480E-F 
(''The well attested flexibility ofnaturaljustice does not mean that the Court applies differential 
standards at will. but that the application of the principles (which, subject to known exceptions, 
are constant) is necessariJy as various as the situations 1n which they are invoked"); R (Wooder) 
v Feggefler [2002] EWCA Civ 554 [2003] QB 219 at [42] ("lawyers seem to have manifested 
their classic learnt response to [the leading] cases [ on the duty to give reasons] by treating the 
categories so far acknowledged in the reactive and exploratory growth of the common law as 
exhaustive. Rather than try to fit given shapes into pre-fanned slots like toddlers in a 
playgroup .... the courts have to continue the process of working out and refining, case by case, 
the relevant principles of fairness .. ). 

60.2.6 ECHRArt 6 as a flexi-principle. <59.5.15> . 

60.3 Procedural fairness: supplementing the legislative scheme. Common law 
minimum standards of procedural fairness readily ~upple~e~t a stat:ut~ry scheme, _ev~n 
in situations of express and limited statutory protection. Thi~ ts ~he pnnc1pl~ of leg~ltty tn 
action, applying the fundamental conm1on law nature of basic fairness. and supplymg the 
legislative omission''. 

60.3. I lmplied/superadded procedural duties. 
(A) IMPLIED/SUPERADDED PROCEDURAL DUTIES. R (Lumba)" Secretary of State for 
the Home Department [1011] UKSC 12 [2012] I AC 245 at [20 I] (Baroness Hale: "the law 
has ... imposed procedural requirements upon appare1_1tly ope1_1-en~ed statut_o_ry powers ... I do 
001 think that it marrers whether these are cbaractensed as implied cond1uons precedent or 
implied procedural requirements .. ): R (Klumm) ,, lo11do11 Borough of Nell'ham [2004) EWCA 
Ch, 55 [2005] QB 37 at [30] (Laws LJ. referring to those situations where "a right to be heard 
[can] be inserted or implied into the statutory scheme not by virtue of the statute's words. but 
by force of our public law standards of procedural fairness"), [31] ( .. the courts may in the name 
of fairness insist on the conferment upon affected persons of a right to be beard in the 
administration of a statutory scheme. itself silent as to such a right"); R (Wooder) v Feggetter 
[2002] EWCA Civ 554 [2003] QB 219 at (44] (''The process is not one of discerning implied 
tenns but of adding necessary ones"); cf. Clwa11 r Public Prosecutor [198 I J AC 648 (referring 
to the concept of --1a\l/' as meaning a system incorporating fundamental common law rules of 
natural justice) . 
(8) SUPPLYNG THE LEGISLATTYE OMISSION. Cooper r J,fo11dsl1'orth Board of Works 
(1863) 14 CB (NS) 180. 194 (Byles J; --although there are no positive words in a statute 
requiring that the parties shall be heard. yet the justice of the common law will supply the 
omission of the legislature .. ): Wiseman,. Borneman (197 I) AC 297. 3170 ("It is necessary to 
look at the (statutory] procedure in its setting and ask the question whether it operates unfairly ... 
to a point where the cou11s must supply the legislative omission"). 
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(C) SUPPLEMENTING THE STATUTORY SCHEME. R v Secretmy of State for the Home 
Department, exp Pierson [19981 AC 539, 588H (Lord Steyn: ·'our public law is ... replete 
with ... instances of the common law so supplementing statutes"); R (S) v London Borough of 
Brent [2002] EWCA Civ 693 [2002) ELR 556 at [14) ("the longstanding default principle that 
the common Jaw will supplement such procedures to the extent necessary to ensure that they 
operate fairly"). 

60.3.2 Procedural fairness supplementing an express procedure. Belfast City Council r 
Miss Behavi11 · Ltd (2007) UKHL 19 (2007) I WLR 1420 at [8) ( discretion to consider late 
objections. supplementing the statutory scheme to ensure fair and workable); Bank Mel/at 1· 

Her Majesty's Treasury (No.2) [2011) EWCACiv I [2012) QB 101 (express statutory procedure 
incl.uding laying instrument before Parliament and right of subsequent judicial review; CA 
declining (2-1) to hold that duty to hear representations also required); R (Majed) v Camden 
London Borough Council (2009) EWCA Civ I 029 at [14) (Sullivan LJ: "reference to the 
statutory requirements is of no real assistance. Legitimate expectation comes into play when 
there is no statutory requirement . . . when there is a promise to do more than that which is 
required by statute"'); R (Hi//i11gdo11 London Borough Council) v Lord Chancellor (2008] 
EWHC 2683 (Admin) [2009] I FCR 1 at [42] (where limited statutory duty of consultation. 
"the courts should not enter the arena and impose a different duty of consultation"); R 1· 

Secretary of State for Education and Employme111 and the North East London Education 
Authoriry: et p M [1996) ELR 162, 206A-2 I OD (despite "striking omission" of any statutory 
requirement to consult the cou1t could not accept that no duty to consult arose; but such an 
omission was relevant when considering the extent to which consultation was demanded); R 
(BAP/O Action ltd) 1· Secretary of Stare for the Home Departmenr [2007) EWCA Civ I 139 at 
[58] (where Parliamentary control mechanism over rule-making power "it is not generally for 
the courts to superimpose additional procedural safeguards"). (65] ("not for the courts to re
write" the legislature's scheme): R (SJ 1· London Borough o,f Brent [2002) EWCA Civ 693 
[2002) ELR 556 at [ 14) (asking wh~ther any feature of statutory schem~ "which blocks the 
appUcation of the longstanding default principle that the common Iaw wtll supplement such 
procedures to the extent necessary to ensure that they operate fairly"): Lloyd 1· McMahon 
(1987) AC 625. 702H-703A ( .. when a sta~te has confe1Te~ on any body the pow~r to make 
decisions affecting indiYiduals. the courts will not only require the procedure prescnbed by the 
stanite to be follo~ved. but will readily imply so much and no more to be introduced by way of_ 
additional procedural safeguards as will ensure the attain'21ent of faime~~"); R ~ Secreta,J· o.f 
State for rhe Home Deparrmem, exp Doody [1994] I AC .-,31, 562A-B ~ ·1mposs1b_le to ~ccept 
that these limiccd and fragmentary statutory rights demonstrate a Parliamentary mtenn~,n ~o 
exclude all other aspects of fair treatment"): rt"iseman v Borneman [ 19? I] AC 297, 3_170 ( It 1s 
necessary to look at the procedure in its setting and ask t~e q_uestlo~ \~he~~er 1t operates 
unfairly ... to a point where the couns must supply the leg1slat1ve om1ss1on ~; Pear/be,'? v 
Torti· [1972] I WLR 534. 551 A-B ("'the legislature cannot be expected to specify everything 
that· shall or shall not be done in order to comply with nan1ral justice''); Malloch v Aberdeen 
Co,poration [ 197 I] I \VLR 1578. 1582O-H (not difficult to imply the right to be heard); R r 
Secreran· of Sratefor Educarion and Employmenr. exp Morris The Times 15th December 1995 
(marked and explicable absence of consultation duty}: R ,· Secretan· of State for the Home 
Depanmem. exp Abdi [ 1996) I WLR 298, 314A, 3 l 5B-C ( duty to disclose all material would 
be inconsistent with express duty to disclose certain material): Srefan <62.2.4(C)>; R (McNalM 
1· Secrera1')· of Srare for Educ:arion [200 I] EWCA Civ 332 [200 I] ELR 773 at (28] (despite 
statutory entitlement to attend hearing ... natural justice may make it so inappropriate"), [39) 
(using principle of legality to ensure wide statutory provisions read as consistent with natural 
justice); R (Buckinghamshire County Co1111cil) ,. Kingston Upon Thames London Borough 
Council [2011] EWCA Civ ➔57 [2011) PTSR 854 (no duty to consult beyond prescribed 
consultees). 

60.3.3 Procedural fairness supplementing rules/regulations. R v Wareham Magistrates· 
Court. exp Seldon (1988) 1 WLR 825 (natural justice supplementing the Magistrates Courts 
Rules 1981 ): R rBen1/e_1-J ,. HM Coroner District of,fron [200 I] EWHC Adm in 170 (although 
coroner's mies not requiring adrnnce disclosure of documents, disclosure should have been 
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made in fairness); R (Gupw) 1· General Medical Council The Times 16th October 200) (fairness 
requiring steps beyond those set out in GMC disciplinary rules); Stratford-on-Avon District 
Council & Secretary of Stare for the Environment v B,yant Homes Limited 30th January 1995 
unrep. (court "would be slow to accept that [the Rules] contain so comprehensive a code that 
there could be no breach of natural justice without a breach of the Rules"); R v Ministry vf 
Agriculture Fishe1/es _ a11d Food. exp St Clere 's Hal( Farm [l 995] 3 ~MLR 125, I 36-13 7 
(whether natural JUSttce supplementmg EU RegulatJ.ons); B~nks v K111g~to~:1tpon-T_hames 
[2008] EWCA Civ 1443 [2009] LGR 536 at [71 ]-[72) (''purposive construction to achieve an 
"additional procedural safeguard"). 

60.3.4 Statutory exclusion of additional procedural fairness . 
(A) PLAIN WORDS/MEANING. Wiseman v Borneman [1971 J AC 297, 318C ("the legislature 
may certainly exclude or limit the application of the general rules. But it has always been 
insisted that this must be done, clearly and expressly"): R v Secretary of State for the Home 
Department. exp Fayed The Times 13th March 1996 (statute ruling out duty to give reasons, 
but not duty to disclose concerns so that claimants could make representations); R v Secret my 
of State for the Home Department, exp Abdi [1996] l WLR 298, 314A ("this is not a case of 
mere omission. It is not a case of Parliament having left a gap which the courts can fill. [Counsel] 
argues that an implied obligation to disclose all relevant documents is wholly inconsistent with 
the express obligation to disclose specific documents as set out in Rule 5(6) of the Rules"). 
(B) DELIBERATE PROTECTIONS/OMISSIONS. R v Secretary of State.for the Environment. 
exp Hammersmith & Fulham London Borough Council [1991] I AC 521, 600£-F (reasons 
duty "plainly excluded by the very precise tem1s in which the statute Jays down the relevant 
procedure to be followed); Pearl berg v Varty [1972] l WLR 534, 545E-G (Viscount Dilhome: 
"the omission ... cannot ... be regarded as anything other than deliberate''); Fumell v Whangarei 
High Schools Board [1973] AC 6_60, 6~ lG (omi~sion ·'must have been del!ber_ate since the 
regulations proceed with great part1culanty to specify when ,~nd how con:imumcat1~n should be 
made to him and when and how be should make response ); C_ v Spe~wl Educatz?nal Needs 
Tr"l 1 [1997] ELR 390 402H-403A (regulations deliberately unposmg duty to give reasons . f~; ~;r;:_;sing an appeal, and not for refusing a review); R ( Venture Projects Ltd) V s_ecretOI:' o.f 
State for the Home Depm·tment 20th (?ctober 2000 unrep. (comm_o~ law duty to give reas~n; 
not arising where EU Directive req1med reasons fo~ s?me dec1s1ons but not _th1\ type), 
(Morgan Grenfell & Co Ltd/ ,, l11la!1d I_?-evenue Comn11ss1?11e1_·s [2001] EWCA C1v 3_9 [2003) 
I AC 563 (CA). at [50] ('"the possibil1ty of a~ oral heanng 1s excluded by the 11ature of the 
process in question") (HL 1s at [2002] UKHL - l [20031 1 AC 563). 

60.3.5 Is the statutory procedure fair? This was th~ question posed in f!'is~mm1.v Bomema:
1 

[1971) AC 297. 308G. 3llG, 312D-E and 320E-F; Furnell_v Wha11~are1 High ?hoofs B0~1d 
(1973} AC 660 at 682F-683D: Huntley r Artorney-!}eneral.for Jammca .[19~5] ,-A~ _1, 13~. R 
v Bake\\'e/1 j\,.fagistrates_ Court. exp Brewer [I 99:, ]_ CO!) 98; also Pea, lbe1'Ff 1 Va, 0 ,,P 97-J 1 
WLR 534, 545.E ("assume that what has been done JS fa11 until the contrary 1s shown ) . 

60.3.6 Supplementing the Act and preserving legislative purpose. Wiseman v Borneman 
[ l 971] AC 297, 308B-C ("'the courts have, without objection from Parliament, supplemented 
procedure laid down in legislation where they have found that to be necessary for this purpose. 
But before this unusual kind of power is exercised it must be clear that the statutory procedure 
is insufficient to achieve justice and that to require additional steps would not frustrate the 
apparent purpose of the legislation·'), cited with approval in Pear/berg v Varty [1972) I WLR 
534, 545D and in CenturyNational Merchant Bank and Trust Co Ltd v Davies [1998] AC 628, 
638C-639D; Ridge 1· Baldll'in [1964] AC 40, 141 ("Whether [the principles of natural justice] ... 
are to be applied to any statutory procedure depends upon an implication to be drawn from the 
statute itself'): Maynar·d \' Osmond [1977] QB 240: R v Birmingham City Council, exp Ferrero 
Ltd [1993] I All ER 530, 543c-d ("To imply such a duty [to consult] would tend to frustrate the 
statutory purpose"); R v Secrera1J' of State for Education and Employment and the North East 
London Education Authority, exp M [1996] ELR 162, 208D ("The underlying statutory 
objectives of this new group of powers must not be stultified by an over-zealous super
imposition of common law procedural requirements'"); R ,. North Yorkshire Famizv Health 
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ServicesAuthorit;-; exp Wilson ( 1996) 8 Adm in LR 613, 6230 (Regulations dra,wing distinction 
between 2 types of situation, one where consultation because prejudice to consultees in issue, 
the other without consultation because no reference to that issue.; ''That being the scheme of the 
Regulations, it is not open to me, judicially, to amend it''). 

60.3.7 Supplementing the Act with ad hoc/generalised duties. R v Secretary of State for 
Wales, exp Eme1y [1998] 4 AH ER 367, 376j-377a (Roch LJ: "When the court supplements a 
statutmy procedure, the additional safeguard \\'hich the court requires will apply in every 
case"); R v Wareham Magistrates' Court, exp Seldon [1988] 1 WLR 825, 832H-833A 
(McCulloughJ: "the question is not one of the implication into the provision under consideration 
of a rigid requirement applicable in every case. It is one of fairness. In some cases fairness will 
require steps to be taken which in other cases it will not require"). 

60.4Procedural ultra vires. This hybrid principle concerns process obligations prescribed 
in a legally supe_rior source. The Court considers the context and circumstances to decide 
what the consequence of non-compliance should be. Whether default vitiates an act or 
decision depends on an analysis of what is the (judicially-perceived) intended consequence 
of the instrument which imposed the obligation. 

60.4. l Procedural ultra vires alongside procedural unfairness. Council ~f Civil ,?ervice 
Unions v Jvfinister for the Civil Service [1985] AC 374. 411~-B (Lord D1plock; I have 
described the third head as 'procedural impropriety· rather than failure to observe .basic rules of 
natural justice or failure to act with proce?~r~ fai~es~ t?ward~ the person ':"'ho will be affected 
by the decision. This is because susceptib1hty to JUd1c1al review under this head c_overs al~o 
failure by an administrative tribunal to observe proc~dural rules that are expressly lat? down m 
the legislative instrument by which its jmisdiction 1s con~erred, eve~ where such failure does 
not involve any denial of natural justice''); General Afedtca! Co1111c1l v Spf:cla_na11 [1943] AC 
627 640 (statutory duty to make "due inquiry" described as ·•natural Justice"); Kanda v 
Go;emment of Malaya [1962] AC 322, 337-338. 

60.4.2 Examples of express procedural duties. R (AM) v ~ecretary of State JO'.· the Home 
Department [2012] UKSC 33 (duty to lay changes in immigratrnn rules before ~arhament); El 
(OS Russia) v Secretary ofStatefo,· the Home Department [2012] EWCA C1v 357 (duty to 
include in cancellation notice notification ofin-country right of appeal); R (Garland) v Secretary 
of State for Justice [2011] EWCACiv 1335 [2012] 1 WLR 1879 at [l] (duty under Prison Rules 
as to promptness for charging prisoner with any disciplinary offence); R (Wakil) v Hammersmith 
and Fulham London Borough Council [2012] EWHC 1411 (Admin) (development plan 
document introduced without statutorily-required submission to the Secretary of State for 
independent examination); R (Campbell Park Parish Council) v Milton Keynes Council [2012] 
EWHC 1204 (Admin) at [18] (transfer of areas between parishes unlawful for breach of 
statutory duty to publish re·commendations and secure that those interested were infonned); R 
(Peat) v Hyndburn Borough Council [2011] EWHC 1739 (Admin) (non-compliance with 
statutory duty to consult on licensing area designatiori); R (Ecfwards) v Environment Agency 
[2008] UKHL 22 [2009] l All ER 57 (statutory EIA duty to consult); R (Bhatti) v Croydon 
Magistrates' Court [2010] EWHC 522 (Admin) [2011] 1 WLR 948 (statutory duty to include 
details in search warrant); R (Public and Commercial Services Union) v Minister/or the Civil 
Service [2010] EWHC 1027 (Ad.min) [2010] ICR 1198 (statutory duty to amend pension 
scheme only ,vith agreement of representative of those affected); R (Swords) v Secretary of 
State for Communities and Local Government [2007] EWCA Civ 795 [2007] LOR 757 at [49] 
(duty to take account ofleaseholders' views arising under DPM Manual); R v Commission for 
Racial Equality, exp Hi!lingdon London Borough Council [1982] AC 779,. 787G-.H (statut~cy 
duty ensuring ·natural justice); R v Oxford Regional Mental Health Rewew Tnbunal, ex p 
Secretarv of State for the Home Depa;·tment [1988] AC 120 (Home Secretary's right to be 
heard c0n1:ained in the MHRT rules); Save Britain S Heritage v Number I Poult1y Ltd [1991] 1 
WLR 153 (statutory duty to give reasons);Bradbury v Enfield London Borough Council [1967] 
1 WLR 1311 (notice requirements); London & Clydeside Estates Ltd v Aberdeen District 
Council [1980] 1 WLR 182 (right to be told of right of appeal); R v Seisdon Justi9es, exp 
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Dougan [1982] I WLR 1476 (notice); R v Central Criminal Court. expAdegbesan [1986] 1 
WLR 1292 (infonuation to accompany notices); R 1· Bradford Metropolitan Borough Council, 
exp Sikander Ali [1994] ELR 299, 316C-D (duty to publish particulars of school admissions 
policy); R ~, Goven_10rs of Astley High School, exp Northumberland County Council [\ 994] 
COD 27 (mfonnat1on); R v Swansea City Co11ncil, exp Elites/one ltd [1993] 2 PLR 65 
(published agenda); R v Stoke City Council, exp Highgate Projects (1997) 29 HLR 271 
(chairman's duties as to creation of record of decision); Wang v Commissioner of Inland 
Revenue p_994] I WLR 1286 (express duty not to delay); R (Actis SA) 1· Secretary of State for 
Commumfles & Local Govemment [2007] EWHC 2417 (Admin) (notification under EU 
Directive); Jn re Application.for Judicial Revie,I' by JRJ 7 [2010] UKSC 27 [2010] HRLR 27 at 
[50)-(51] (failure to hear representation and give reasons. under statutorily-required scheme); 
R (Zaporozhchenko) v City of Westminster Magistra,es' Court [2011 J EWHC 34 (Adm in) 
[201 I] 1 WLR 994 (claimant entitled to be discharged where extradition order made outside 
statutory time limit). 

60.4.3 Whether intended vitiating consequence. R 1• Soneji [2005] UK.HL 49 [2006] I AC 
340 at [23) (emphasising "the consequences of non-compliance. and posing the question 
whether Parliament can fairly be taken to have intended total invalidity''); £1 (OS Russia) " 
Secretary of State.for the Ho111e Department [2~12) EWCA Civ 35~ at l41] (notice c~ncel(ing 
indefinite leave to remain invalid because "Parliament would have mtended that a faiii:re in a 
notice of decision to comply with the requirement to advise an ap_pellant that he was entitled_ to 
an in-country right of appeal would render the notice invalid"): _R (Herr?_n) 1· P_arkmg 
Adjudicator [2011] EWCA Civ 905 [2012] 1 All ER 709 at (33) (applym~ Sonep): R (Kt!roy) 1· 

Governing Body Parrs Wood High School (2012) EWHS' 3489 ~Admm) [2?}2J ELR 146 
(governor suspension unlawful because statutory 7 day not1c~ not given), [24] ( it 1s ~l~m that 
the purpose of the legislation was to preclude suspension taking effect ~nless the requuements 
of the Regulations were strictly complied with''): R (Child Po1·erty :4ct1011_ Group) v Secreta_1J' 
of State for Work and Pensions [2012] EWHC_ 17 July 2012 (Admm) (fail:i,ire to s~t up Child 
Poverty Commission vitiating purported exercise of duty to prepare a _national child poverty 
strategy); R (Garland),, Secretary ofStatefoi-Justice [201 I] EWCA C1v 1335 [20_12] ~ ~LR 
1879 (non-compliance with time limit for prison disciplinary charges not nece~sanly v~t1atm_g 
disciplinary decision) at [25] ("Parliament did not intend that any non-compliance with this 
rule, however minimal and however devoid of prejudicial effect, should render invalid 
everything which ~allows"); R v Immigration Appeal Trib1111a/, exp Jeyeanthan [2000] I WLR 
354, 358E-G (asking "what the legislator should be judged to have intended should be the 
consequence of the non-compliance"); Secretary of State.for the Home Depamnenl v E [2007] 
UKHL 47 [200?]. 1 AC 499 at (15] (statute not making compliance with duty a condition 
precedent to validity of co~trol order); Attorney-General's Reference (No.3 of 1999) [2001) 2 
AC 91, 1178, l20C (applymgl~veanthan); Wang 1· Commissioner of inland Revenue [1994] l 
WLR 1286, 1296 ("did the legislature intend that a failure to comply ... would ... render any 
decision ... null and void?"); Charles v Judicial and Legal Sen>ice Commission (2002] UK.PC 
34 (2003] 1 LRC 422 ("the regulations cannot have been framed with the intention that breaches 
of the kind in issue would deprive the Commission of jurisdiction to act"); Robinson v Secretary 
of State/or Northern Ireland [2002] UKHL 32 at (13] (applying Wang); Seal v Chief Constable 
South Wales Police [2007] UKHL 3 I [2007] 1 WLR I 910 at [7) (considering purpose of 
statutory precondition); R v Clarke [2008] UKHL 8 [2008] I WLR 338 (consequence of default 
meaning no valid trial on indictment); R (Winchester College) v Hampshire County Council 
(2007] EWHC 2786 (Admin) (non-complaint documents not vitiating rights of way application); 
R (Bhalli) v Croydon Magistrates' Court (2010] EWHC 522 (Admin) [2011) l WLR 948 
(search "unlawful"' under statutory provision, wberc warrant failed to specify required details). 

60.4.4 Whether procedural ultra vires needs prejudice. <4.3.3> (prejudice and procedural 
flaws); R (Kambadzi) v Secretary o.(State/or the Home Departm~nt (20! I] UKSC_23 [20_1 J] 1 
WLR 1299 (detention unlawful for failure to adhere to policy requirement of detention reviews; 
but nominal damages because oflack of prejudice); London & qrdeside Estates Ltd vAberdeen 
District Council [ 1980] I WLR 182, 195B (Lord Fraser: ''The validity of a certificate is not in 
my opinion dependent on whether the appellants were actually prejudiced by it or not"); R \' 
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Board of Visitors of Dartmoor Prison. exp Smiih [ 1987] QB 106, l 25A-C (refusal to imply 
additional requirement of prejudice); R v Camden London Borough Council, exp Cran (1996) 
94 LGR 8, 75 (sufficient that significant risk that decision might have been different); R v 
Westminster City Council. exp Ermakov (1996) 2All ER302 (failure to give reasons: prejudice 
unnecessary), 3 l4f-h (distinguishing Save Britain s Heritage); Westminster City Council v 
Caba) The Times 8th May 1996 (contractual right to a c~rrectly constituted appeal panel not 
necessatily meaning dismissal unfair): R v Deparrment of Health, exp Gandhi [1991] I WLR 
1053, 1068A-B (even though outcome may not have been any difforent, and delay, appropriate 
to make declaration that procedural requirements not followed); R v Swansea City Council, ex 
p Elitestone Ltd [1993] 2 PLR 65, 70B-C ("a requirement in the public interest which must be 
observed regardless of Jack of prejudice to any specific individual ... Parliament has enacted an 
inhibition and that inhibition must be observed"): R v Bradford Metropolitan Borough Council, 
exp Sikander Ali [1994] ELR 299. 318C (claimant not ''underinfonned or in any way misled"); 
R v Secretary of State for the Home Department, ex pAwais Karni Butt [1994] Imm AR I l, 13 
(no prejudjce from failure to complete examination, where induced by claimant's own conduct); 
R v Westminster City Co1111cil, exp Ermakov [1996] 2 All ER 302 (rejecting argument that 
statutory duty to give reasons with decision merely procedural and prejudice necessary). R v 
MacD011ald (Inspector of Taxes). exp Hutchinson and Co Ltd [1998) STC 680, 686j-687b 
( effect of failure to comply with statutory duty to give summary of reasoQs "depends on the 
importance of the requirements in the context of the particular statutory scheme''; here, 
important protection in context of intrusive power, so failure normally provides grounds to set 
aside the decision. subject to discretion to refuse a remedy). 

60.4.5 Procedural ultra vires: other aspects. 
(A) PROCEDURAL INVALIDITY OF DELEGATED LEGISLATION. Hoffmann-La Roche 
(F) & Co AG ,. Secretary of State for Trade and Jnd11stJ:v [1975) AC 295, 365C-D (Lord 
Dip lock: ''the courts have jurisdiction to declare [the_ Order] to_ be \nvalid if they are satisfied 
that in making it rhe Minister who did so acted outw1th the legislative powers conferred upo_n 
him by the previous Act of Parliament under whi~h the order purported to be made, and tl11s 1s 
so whether the order is ultra vires by reason of its contents (patent defects) or by reasoa of 
defects in the procedure followed prior to its being made (latent defects)"); R~ v Secreto'?' qf 
State for Health. exp United Swte~ Tobacco International Inc [ ~ 992] QB. 3:>3 (regulat1011~ 
quashed for failure to consult on scientific report on which based), R v Sec1e1ary of Stmefo, 
Education and E111ployme11t, exp National Union of Teachers 14th July 2000 unrep_-(statutofJ'. 
instrument unlawful for failure to cons\llt); Simmonds v Newell [ l 953] I WLR 826. R_ v ~hee1. 
Meta/craft Ltd [1954] 1 QB 586; R v Secretary ofStatejor Social Ser~ices, e.: p Asso~wt1011 of 
Metropolitan Authorities [ J 986) l WLR 1; R 1• Secretm)' of Stelle .for Socwl Services, ex P 
Camden London Borough Council [1987) I WLR 819. 
(B) PROCEDURAL ULTRA VIRES AS NULUTY. <44.2.3(E)>. . 
(C)PROCEDURAL ULTRA VIRES UNDERCOMMUN1TYLAW. RvDepartmentojHealth 
& Social Security. exp Scotia Pharmaceuticals Ltd 23rd July 1993 unrep.; R v Licensing 
Authority of the Department of Health. exp Scotia Pharmaceuticals [1995] 3 CMLR 657; R v 
Secretary of State }or the Home Department. exp Gallagher [ 1994] 3 CMLR 295, paras [28], 
(30), (42] and (1996] l CMLR 557. 
(D) PROCEDURAL ULTRA VIRES AND FAILURE TO COMPLAIN. <31.4.5>. 
(E) PROCEDURAL ULTRA VIRES AS A QUESTION FOR THE COURT. <16.5.3>. 

60.5 The basic right to be heard. A fundamental aspect of procedural fairness is the duty 
to give relevant persons an opportunity to make representations, often by putting matters 
and allowing a chance to comment. 

60.5.1 The right to be heard: general. In re Application.for Judicial Review by JRf 7 [2010] 
UKSC 27 [201 OJ HRLR 27 at [50) (Sir John Dyson SCJ, e.xplaining that the right to have a 
reasonable opportunity ofleaming what is alleged against him and putting forward his answer 
to it "is one of the fundamental rights accorded by the common law rules of natural justice"); R 
(Shoesmi1hJ r Ofsred (2011) EWCA Civ 642 (2011) PTSR 1459 at (66) (Maurice Kay LJ: 
"Accountability requires that the accountable person is obliged to explain the state of affairs to 
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which it attaches. The corollary is that there must be a proper opportunity to do so"); R v 

Secretary of State for the Home Department, exp Doody [l994] 1 AC 531, 560D-G (Lord 
Mustill: "Fairness will very often require that a person who may be adversely affected by the 
decision will have an opportunity to make representations on his own behalf either before the 
decision is taken with a view to -producing a favourable result; or after it is taken. with a view 
to procuring its modification; or both"); In re Hamilton: In re Fortest [1981] AC l 038, I 045B
D (Lord Fraser: "One of the principles of natural justice is that a person is entitled to adequate 
notice and opportunity to be heard before any judicial order is pronounced against him, so that 
be, or someone acting on his behalt~ may make such representations, if any, as he sees fit. That 
is the rule of audi alteram partem"); Hofjinann-La Roche (F) & Co AG v Secretw:r of State for 
Trade and Indusfly [1975] AC 295, 368D-E ("the commissioners ... must act fairly by giving 
to the person whose activities are being investigated a reasonable opportunity to put forward 
facts and arguments in justification of his conduct of these activities before they reach a 
conclusion which may affect him adversely"); National Commercial Bank Ltd v Olinr 
Co,poration Ltd (2009] UKPC 16 [2009] I WLR 1405 at [13] ("Audi alteram partem is a 
salutary and impottant principle"). 

60.5.2 The right to be heard: illustrations. 
(A) COURT PROCEEDINGS. R v Trafford Magistrates. Court. exp Riley [1995} COD 373 
(court order.for destrucfio11 qf dangerous dog unlm1jitl for failure to allow known owner the 
opportunity of being heard); R v Pateley Bridge .Justices. exp Percy [ 1994] COD 453 (unfair 
not to allow the chance to apol_ogise, in contempt proceedings); R v Selby Justices, exp Frame 
[_1992] QB 72. 82B-C (coJ1umttal for contempt w1fair for failure to allow representations); R 
(Aftal) v Election Court (2005] EWCA Civ 647 [2005] LGR 823 at [42] (election court did not 
allow fa1r opportunity to deal with identification issues). 
(B) IMNUGRATION. R (London Reading College Ltd) Y SecrefmJ' of State for the Home 
Department [2010] EWHC 2561 (Admin) [2010] ELR 8?9 at [~~]_(revoc~tion of language 
college's sponsorship licence unfair for failure to commumcatc cn~1c1sms pnor to dec1s1on); R 
(L) 1, Secrermy of State.for the Home Department [2003] EWCA ~w. 25 [2003] l _WLR 1~30 at 
[30] (Secretary of State required to give fair heanng befo~e cert:ifymg hum~n nghts claun as 
clearly unfounded and removing asylum seek~r;_ need _to give fair opportumty t~ de~nonstrate_ 
an arguable case; but fast-track procedure g1vmg fair and ad~quate opportumty), R (Q) v 
Secretary of Stare.for the Home Departme,~I [~003] EWCA Ctv 364_[2004]_ QB 36 at_ (90] 
(unfair process because of inadequate questiomng of asylum-seekers m relation to demal of 
welfare entitlements). 
(C) PRISONERS/DETAINEES. R (D! v Secretary of Stare Jor the Home Deparrment_[2003] 
EWHC 155 (Admin) [2003] 1 FLR 979 at [28] (detained mother should have been given an 
opportunity to make representations before being sepa~~ted from her baby): R (Morley) v 
Nottinghamshire Healthcare NHS Trust [2002] E_WCA C1~ 1_728_ [2003] 1 All ER 784 ~~ [47] 
(no duty on Secretary of State to hear representations on climcal Judgment as to treatab1hty of 
transferred detainee); R (Palmer) v Secretary of State.for the Home Department [2004] EWHC 
1817 (Admin) at (27] (no duty in fairness to l1ear representations in relation to determinate 
sentence prisoner re-categorisation decision). [28] ( emphasising availability of appeal against 
decision); R (Hi,-sr) 1• Secretary of State.for the Home Departmenr [2001] EWCA Civ 378 at 
(26] (before reclas~ifying ,discretionary lifer, should give reasons and allow representations); R 
(SP) v Secretary e>/Statejor the Home Deparrmenf [2004] EWCA Civ 1750 (fairness requiring 
opportunity to make representations before segregation order made); R ( Ali) v Director of High 
Security Prisons [2009) EWHC 1732 (Adm in) [2010] 2 All ER 82 at [26] (no general duty to 
allow prior representations in relation to escape risk classification decisions). 
(D) CENTRAL GOVERNMENT. Manning,, Ramjohn [2011] UK.PC 20 (Prime Minister 
acting unfairly in revoking a foreign posting, and exercising a power of veto, in each case 
without giving a reason and allowing the opportunity to respond); R (Shoesmith) ,, Ofsted 
[201 I J EWCA Civ 642 (2011 J PTSR 1459 at (61) (Secretary of State's unfair failure to give "an 
opportunity to answer the charge''); R v Secreta1J' of State for the Environment. exp Brent 
London Borough Council [ I 982] QB 593 (breach of natural justice for Minister to fix rate 
support policy and then not permit representations by local authorities); R v Secreta,y of'Stafe 
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.(or the Home !)_epartment, exp No,gren [2000] QB 817 (no duty to invite further representations 
m an extrad1t10n context); R (Quark Fishing Ltd) v Secretary of State for Foreign and 
Commonwealth Affairs [2002) EWCA Civ 1409 (CA) at [57] (on "foreign policy issues" no 
duty ''to invite representations from parties who may be affected by the decision"), [58] 
(representations should have been invited on the question of compliance record, that not being 
a matter of foreign policy). 
(E) LOCAL AUTHORITY. R (Buckinghamshire Counry Council) v Kingston Upon Than'.es 
London Boroiwh Council [2011) EWCA Civ 457 [2012] PTSR 854 (no duty to consult authonty 
into whose a:ea funded care recipient being transferred, where statute prescribing other 
mandatory consultees); R (Khatun) ,, London Borough of Newham [2004] EWCA Civ 55 [2005] 
QB 37 at [32) (homeless person having no right to be heard as to housing and its suitability, but 
only to take advantage of favourable decision if reached); R v Broxtowe Borough Council, exp 
Bradford [2000] LGR 386 (tem1is coach banned for alleged sex abuse should have been given 
the opportunity to answer the allegations); R v Devon County Council, exp O (Adoption) 
[1997] 2 FLR 388 (before child removed from prospective adopters, they should have been 
consulted and given an opportunity to meet its concerns); R v No1folk County Council, exp M 
[1989] QB 619 (unfair entry onto child abuse register), 628G-H; R (C) v Brent. Kensington and 
Chelsea and Westminster Mental Health NHS Trust [2002] EWHC 181 (Admin) (2003) 6 
CCLR 335 at [24] (no duty to consult residents before moving them out of what was always 
intended to be interim accommodation); R ,. London Borough of Hackney, exp Decordova 
(1995) 27 HLR 108, 113 (Laws J: "ff the authority is minded to make an adverse decision 
because it does not believe the account given by the [ claimant]. it has to give the [ claimant] an 
opportunity to deal with if'); R v Huntingdon District Council. exp Cowan (1984] 1 WLR 501 
(claimant should have been given opportunity to respond to licensing objections); R v 
Birmingham Cit)· Council, exp Dredger (1994) 6 Admin LR 553 (changed basis ofcalculatiog 
stall charges for market traders unfair given prior practice of consultation); R v £,?field London 
Borough Council. exp TF U11ll'i11 (Roydon) Ltd(I 989) 1 Adm in LR 50 (u~airness in suspending 
company from list of preferred contra~tors); R v De\'011 County Co111?c,I, exp_ Baker [I 995] 1 
All ER 73 (decision to close residential homes for the elderly unfair for failure properly to 
consult): R "Falmouth and Truro Port Health Authori~_v. exp South We~·f Wat~r Ltd [2001] QB 
445. 458B-459C (no general duty to allow representations before servmg nmsan~e a~atement 
notice; since not otherwise required by law. •·only the clearest of assurances can give nse to [ ~_] 
legitimate expectation [ of consultation]'"): R (A 1 Veg Ltd) v Houn~l~w Londo_n Borough Counul 
[2003] EWHC 3112 (Admin) (2004] L_GR 536 (unfair for co1mc1I m allocatmg reduced market 
space not to raise factual matters for d1sabusement). . 
(F) INTERIM ORDERS AND ONE-PARTY HEARINGS. R (Kenny) ,·.~eed~ M_ag1strates 
Court [2003] EWHC 2963 (Admin) [200~] l All E~ 1333 at [23] (Owen J: nothing ~herently 
unlawful in interim injunctions made without notice. The power t~ make _sue~ 01ders 1s a 
necessary weapon in the judicial armour, enabling the court to do Justice m ~1~cumstances 
,,-·here it is necessarv to act urgently to protect the mterests of a party, or where tt JS necessary 
to act without notice to a prospective defendant in order to ensure that the order of the court 1s 
effective"): Moat Housing Group - Sol/th Ltd,. Harris [2005] EWCA Civ 287 [2006] QB 606 
at [72] ("to make an order without notice is to depai1 from the nonnal mies as to due process 
and warrants the existence of exceptional circumstances"). 
(G) OTHER ILLUSTRATIONS. R (L) v Commissioner of Police of the Metropolis [2009] 
UK.SC 3 [201 OJ l AC 410 at [ 46]. [82] ( duty to hear representations where unclear whether 
information should be included in Enhanced Criminal Record certificate); Lawrence v Financial 
Sen-ices Commission [2009] UKPC 49 at [34) (no right to be heard before penalty notice 
served, since not reflecting a finding of guilt and claimant able to defend any ensuing 
prosecution); R (Lunn) 1· Revenue & Customs Commissioners [201 l] EWHC 240 (Admin) 
[2011] STC I 028 at [36] (fairness required opportunity to make representations before Revenue 
decision taken not to deal with tax agents); R (Hodgson) v South Wales Police Authority [2008] 
EWHC I J 83 ( Admin) ( compulsory retirement of police officer unlawful absent an opportunity 
to make representations); R (Sporting Options pie) ,. Horsemce Betting Levy Board [2003] 
EWHC 1943 (Admin) at [ 148] (•'fairness required consultation with those liable to be adversely 
affected by the imposition of a tax by a statutory body such as the Levy Board"): R v legal Aid 
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Bom·d, exp D01111 & Co (a Firm) [1996] 3 All ER 1. 14e-15h (solicitors entitled to be hear-d 
before multi-pa1ty litigation contract awarded); Lewis v Attorney-General of Jamaica [2001] 2 
AC 50 (procedural defects in considering prerogative of mercy); R (R) v Health Service 
Commissioner [2004] EWHC 1847 (Admin) at [179) (Health Service Commissioner owing 
duty to disclose report in draft for comment, to anyone criticise~ in it) R (Singapore Medical 
Council) 11 General Medical Council [2006] EWHC 3277 (Admm) (no duty to allow SMC to 
make representations before discontinuing against doctor complaints whi~h SMC had 
previously upheld); Century National Merchal1l Bank and Trust Co Ltd v Davies [1998] AC 
628, 639C-D (impracticable and contrary to the public interest for bank directors to be beard 
before ministerial intervention); R (Tucker) v Director General of the National Crir11e Squad 
[2003] EWCA Civ 2 (no duty to hear representations before terminating secondment to the 
National Crime Squad). 

60.5.3 Extent of the duty to bear: relevant/affected persons. R v Commission for Racial 
Equality, ex p Hil/ingdon London Borough Council [1982] AC 779, 787F (Lord Diplock, 
describing the "presumption that Parliament intended that the administrative body should act 
fairly towards those persons who will be affected by their decision"); Bushell v Secretary of 
State/or the Environment [1981] AC 75, 96E (Lord Diplock: ''Fairness would suggest that [as 
well as objectors] supporters of the scbeme should also be heard and would require that before 
a decision is made to modify a draft scheme those adversely affected by the modification should 
be given an opportunity of stating their reasons for objecting to it"); Cheall v Association of 
Professional Executive Clerical & Computer Sta.fl [ I 983] 2 AC I 80, I 90B (Lord Dip lock: 
''Decisions that resolve disputes between the parties to them, whether by litigation or some 
other adversarial dispute-resolving process, often have consequences which affect persons who 
are not parties to the dispute; hut the legal concept ofnatural justice has never been extended to 
give such persons as well as the parties themselves rights to be ~eard by th~ decision-~aking 
tribunal before the decision is reached"); R v Liverpool Co1porahon, exp Lrverpool Taxi Fleet 
Operators 'Association [1972] 2 QB 299. 307 ("duty to act fairly ... means that they _should ~e 
ready to hear not only the particular applicant but also any ot~er persons or bodies whose 
interests are affected"'); R ,. Camden London Borough Co1111c1l. ~x p H [19~6] ELR 360 
(impmtance of obtaining infomrntion as to the victim's point of view}; R ,, City of Lo11do11 
Magistl'l1tes. exp Asif'[ J 996] STC 611 ( applications for ~ccess or~ers as to bank ~ocu~1ent~ 
relatino to claimant should have been inter partes on notice to clannant, and _b_ank), _R 1 Baii 

Counti7 Courr, exp Felling [1999] 1 WLR 1807 (rca~ons for refu_s~l to a!low httga~t m person 
to ha,.;e assistance of McKenzie friend should be given to the litigant Ill person), <60.6.10> 
(whom to consult). 
60.5.4 Claimant relying on duty to hear/consult a third pa_rty. R (C) v Secretary of~tat~for 
Justice [2008] EWCA Civ 882 [2009] QB 657 (claimant relrng on Secretary _of S~ate s failure 
to consult the Children·s Commissioner); R v North Yorkshire County Council, e., PM [1989] 
QB 411. 4 l 8A-F (parents successfully relying on duty to consult guardian ad litem);R (Chasto_n) 
v De,·on County Council (2007] EWHC 1209 (Admin) at [66] (unfair not to refer new matenal 
back to inspector who had conducted inquiry); In re Findlay [1985] AC 318, 333E-334C 
(p1isoners relying on alleged duty to consult the Parole Board); R v Manchester Crown Court, 
exp Taylor [1988] l WLR 705:R vNorth West Thames Regional Hea!thAuthorif); ex pDaniels 
(Rhys William) [1994] COD 44; R v Managers of South Western Ho~pital, exp M[l993J QB 
683. 698D-700E (failure adequately to consult nearest relative); R v Secretary of State for the 
Home Department, exp McCartney [1994] COD 528 (implied power, but not duty, to consult 
Lord Chief Justice); R i· Newham London Borough Council. er: p X [1995] ELR 303, 304G. 
305B-E ( duty to hear representations from parents); R v Wandsworth London Borough Council. 
exp Beckwith (No.2) The Times 5th June 1995 (duty to consult residents of other homes); but 
see R v Wand~worth London Borough Council, exp Beckwith [1996] 1 WLR 60 (HL); R v 
Tunbridge Wells Health Authorit); exp Goodridge The Times 21 St May 1988 ( doctors granted 
judicial review of hospital closure for failure to consult CHC); R 1• BBC. exp David Kelly 
[1996] COD 58; R ,. Secrerary of Stare.for Education and Employment, exp National Union of 
Teachers 14th July 2000 unrep. (duty to refer the matter to the review body); R (Ecrn•ards) v 
Environment Agency [2004] EWHC 736 (Admin) [2004] 3 All ER 21 (claimant having standing 
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to challenge decision even though not having participated in the consultation exercise alleged 
to have been flawed), (16) (sufficient that "affected by its outcome"); R (Ghadami) v Harlow 
Disrricl Council [2004] EWHC 1883 (Admin) [2005] LGR 24 (defective notification and 
advertisement of planning permission), [67) (judge "satisfied that none of those upon whom 
notices should have been served can have been unaware of the planning permission or denied 
the opportunity to submit representations"), [73) ("satisfied that the defect in the advertisement 
did not frustrate the relevant objective of giving the public an opportunity to make 
representations"). 

60.5.5 Fair bearing: not a court model. R (Max-..1·ell) v Office of the independent Adjudicator 
for Higher Education [201 I] EWCA Civ 1236 [2012) PTSR 884 at [32) (IAO's infonnal 
inquisitorial review scheme "quite different from civil proceedings", and not "a rigorous 
adversarial judicial process dealing with the proof of contested facts"), [33] ("the courts are not 
entitled to impose on the informal review procedure of the OJA a requirement that it should 
have to adjudicate on issues"), [38) ("'not intended to be fully judicial, or to be operated in 
accordance with civil trial procedures"); Board of Education v Rice [1911] AC 179 182 
(decision-makin~ ~ody not "bound to treat such a question as though it were a trial. They' have 
~o power to ad1111mster an oath, and need not examine witnesses. They can obtain information 
m any way they think best, always giving a fair opportunity to those who are parties in the 
controversy for correcting or contradicting any relevant statement prejudicial to their view"); 
Local Government Board v Arlidge [1915] AC 120, 134 ( criticising the "fallacy of the judgment 
of the majority in the Court of Appeal ... [in] setting up the test of the procedure of a Court of 
justice'_'): Bu~he/1 \'. Secrel<!IJ' ofStat~for the Envnwm,_em [ 1981] AC 75, 95B-D (Lord Diplock, 
end?~smg a warning agamst applymg to procedures mvolved in the making of administrative 
dec1S1ons concepts that are appropriate to the conduct of ordinary civil litigation between 
private parties. So rather than use such phrases as ·natural justice' which may suggest that the 
prototype is only to be found in procedures fo_llo~v~d _by Eng!ish ?ourts _of_la~, I prefer ... that 
[the inquiry] must be fair'"), 97B-D ("To ·over-Jud1c1ahse_' the mqu1ry by ms1stmg on observance 
of the procedures of a court of justice which professional lawyers alone are competent to 
operate effecrivelv in the interests of their clients would not be fair"); Ceylon University 1

1 

Fernando [ I 960] ·1 WLR 223. 234 ('"the Vice-Chancellor was not bound to treat the mai:rer as 
if it was a trial ... but could obtain infom1ation about it in any way he thought best, [ and) 1t was 
open to him, ifhc thought fit, to question witnesses wi~hout inviting the plaintiff to be pr~sen~"); 
R r Secretary of State for the Home Depa'.·tment, _exp ~enabl~~ [ 1998] AC 407, 503C-D ( Whtl~t 
it is right for the courts to ensure that m makmg his dec1s1on the_ Secre~ ?f State acts m 
accordance with natural justice ... the court shouJd be careful not t? 11npose_Ju~1cial pr?cedures 
and attitudes on what Parliament has decided should be an executive funct10n ): Hoffmann-La 
Roche (F) & Co AG,. Secretary ofStatefor T,·ade and Indus")· [!.975] AC 295,_ 368C-D ("The 
adversary procedure followed in a court of law is not apl?ropnate ): _Mahon 1· Atr_New Z~al<:nd 
Ltd [ 1984) AC 808. 821 A ('The technical _rul~s of evidence appltcable to c1v1I or cnmm~I 
litigation fonn no part of the rules of natural Justice"): R (B) v Merton London Borough Council 
[2003] EWHC 1689 (Admin) [2003) 4 All ER 280 (considering local authority's approach 
whether unaccompanied asylum-seeker owed duty as being aged less than 18 years old) at [50] 
( wrong ··to impose urtrealistic and unnecessary burdens": "Judicialisarion of what are relatively 
straightforward decisions is to be avoided''). 

60.5.6 Whether to have a public inquiry. R (Persimmon Homes (South East) Ltd) v Secretary 
of State for Transport [2005] EWHC 96 (Admin) at [22] (fairness not requiring Secretary of 
State to have an extra-statutory public inquiry); <59.2.4> (HRA:ECHR Art 2 investigative 
duty); R (Wagsta.ffJ I' Secre1ary of State for Health [2001) l WLR 292 (irrational all the 
circumstances for the Shipman inquiry to sit in private and not in public). 

60.5.7 The basic right to be informed. <60.7>. 

60.6 Adequate consultation. Public law's basic standards require that a consultation 
exercise (1) be conducted at a time when proposals arc at a sufficiently formative stage, 
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(2) with adequate infonnation and time to allow a proper and informed response, and (3) 
leading to a conscientious and open-minded consideration of relevant matters. 

60.6. l Adequate consultation in a nutshell. R v North and East Demn Health Authority, e._,; p 
Coughlan [200 J J QB 213 at [ l 08] (Lord Woolf MR (for the CA): ''To be prop~r, cons1:1ltat10n 
must be undertaken at a time when proposals are still at a formative stage; tt must mclude 
sufficient reasons for particular proposals to allow those consulted to give intelligenl 
consideration and an intelligent response; adequate time must be given for this purpose; and the 
product of consultation must be conscientiously taken into account when the ultimate decision 
is taken"); R (JL & AT Baird) v Environment Agent:\' [2011] EWHC 939 (Admin) at [51] 
(ultimate test is "whether the [consultation] process was so unfair as to be unlawful"); R v 
SecretaJJ' of State for Social Services, e.\' p Association of Metropolitan Awhorities [ 1986] l 
WLR l ("In any context the essence of consultatlon is the communication of a genuine invitation 
to give advice and a genuine receipt of that advice"); R r Secretary of State for Trade and 
Industry, exp UNISON [1996] ICR 1003, 1015F (''fair consultation involves giving the body 
consulted a fair and proper oppo1tunity to understand fully the matters about which it is being 
consulted and to express its views on those subjects, with the consultor thereafter considering 
those views properly and genuinely"). 

60.6.2 No general duty: whether a sufficient trigger for consultation. R (Hillingdon London 
Borough Council) v Lord Chancellor [2008] EWHC 2683 (Admin) [2009] I FCR 1 at [48] (''It 
is not the law that authorities must necessarily consult those who are liable to be disadvantaged 
by a proposed decision''); R (Bhatt Murplz1·) 1· Independent Assessor (2008] EWCACiv 755 (no 
legitimate expectation or exceptional circumstance to require consultation regarding changes to 
scheme for compensation), [49] (consultation duty would arise fr01u "pressing and focussed" 
impact, so tbat "substantial grounds to expect that the substance of th_e relevant polior will 
continue to enure for their particular benefit"); R (Essex County Co11nc1/) I' Secretary o.t State 

for Education [2012) EWHC 1460 (Admin 1 at _(36] (no expect~l1on on _the ~art of local 
inhabitants that funding would continue. to give nse to a consultation ~u_ty), R i Save Cjuana 
Car Reef Association [2009] UK.PC 44 at [32] ("the .pt_1blic had a leg1tunate expectation of 
consultation arising out of official statements recogmsmg the need to take accoun~ of th~ 
residents· concerns and wishes''); R (Breck/and District Council) v Boundary Co'.nmuree fa, 
England [2009] EWCA Civ 239 (2009] PTSR 161 I at_[45] (sufficient el':ments tn statutory 
scheme to conclude that the Act required public consultation): R (BA PIO Actwn Ltd)" Secret~ry 
of Stare }or the Home Department [2007] E\1/CA Civ 1139 (no dut)'. to con~ult before laymg 
immigration rules before Parliament): R (UNISON) v Se~relm;i' oj State fo!· Health [20~0) 
EWHC 2655 (Admin) (no duty to consult before promotm~ 8111 t? reorgamse .t~e NHS), R 
(Stamford Chambet of Trade & Commerce) ,. Secretary of State .for Commu111t1es & Local 
Gove;·nment [2009] EWHC 719 (Admin) [2009] 2 P & C~ 33 7 (abse~t an express statutory 
duty, express promise or established practice. loca! at~thonty not requll"~d to consult befo~e 
deciding not to request Secretary of State to save policy m local plan) {CA ts (2010] EWCA CJV 
992: case had become academic and not ente1tained); R (Dudley Metropolitan Borough 
Council) v SecrermJ· of Stare.for Communities and Local Government (2012) EWHC 1729 
(Admin) at (65) ( duty to consult small identifiable class of persons affected by application of 
change of policy); <60. 1.1 I> (procedural legitimate expectation): <60.4.2> (express procedural 
duty). 

60.6.3 Adequate consultation: the Sedley requirements. 86 R l' London Borough of Barnet, ex 
p B (1994] ELR 357, 3720 (referring to "the Sedley requirements"), 370H-371A (Auld LJ: 
''The classic statement of the basic requirements of consultation is that formulated by Mr 
Stephen Sedley QC, as ne then was, in argument, and adopted by Hodgson J in his judgment, 
in R v Bren/ London Borough Council, exp Gunning ( 1985) 84 LGR I 68, and approved by 
Webster J in R v Sutton London Borough Council, e.r p Hamlet [26th March 1986 unrep.] ... , 
namely: 'First, ... consultation must be at a time when proposals are still at a formative stage. 

8
~ Kate Ollcy [2001] JR 99: Michael Fordham [2007] JR 187; Nigel Pleming QC [2010] JR 125; Clive 

Sheldon QC [2012] JR 152. 
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Secondly ... the proposer must give sufficient reasons for any proposal to pennit of intelligent 
consideration and response. Thirdly ... adequate time must be given for consideration and 
response and, finally, fourthly ... the product of consultation must be conscientiously taken into 
account in finalising any ... proposals'"); R (EaS)jet Airlfne Co) r Civil Aviation Authority 
[2009] EWCA Civ 1361 at [44] (need to "avoid a mechanistic approach to the requirements of 
consultation"). See too Cabinet Q{fice Code of Practice on Wiitten Co11s11ltatio11. 

60.6.4 Consultation at a formative stage. R (Dudler Jfetropolitan Borough Council) 1' 

Secretmy of State for Communities and Local Governmellf [2012] EWHC 1729 (Admin) at 
[72] (not at a formative stage where letter invited representations in relation to possible 
mitigation of effects of decision w_hich had been made); R (Jrfontpeliers & Trerors Association) 
v City of Westminster [2005] EWHC 16 (Admih) [2006] LGR 304 at [25] (consultation vitiated 
because an option of central significance had ·'already been excluded from further 
consideration"), [29] (fairness required consultation on all the various options); R (Parents for 
Legal Action Ltd) v Northumberland County Council [2006] EWHC 1081 (Admin) [2006] 
ELR 397 at [36] (phased consultation meaning unlawful exclusion of comments on impact on 
schools when identifying model of schooling); R v ,Vorth & East Dero11 Health Authoril); exp 
Pow (1998) I CCLR 280 (duty to consult when proposal at a fonnative stage, notto wait until 
it had evolved into a definite solution); Nichol v Gateshead J·letropollran Borough Council 
(1988) 87 LGR435, 451-456 (ability to choose a preferred option an_ct reject others means tha: 
"fonnative stage" of proposal not yet arrived at):.R.(Afediray Counc1I) 1· _Secretary of Statefo1 
Transport [20Q2] EWHC 2516 (Adinin) at [32] (unfair to exclude an.optmn and deny the ~nly 
real opportunity to present a case on it); R (Breck/and District CouncJ/) r Bounda,y Comnuttee 
for England [2009] EWCA Civ 239 [2009] PTSR 1611 at [49] (consultation ''in stages" not 
unlawful). 

60.6.5 Sufficient explanation/notification.8'.' R (Evans) 1· Lord Chancellor [20~1] EWHC 
1146 (Admin) [2012] I WLR 838 at [30]-[33] (consultati01_1 process !~gaily defective because 
true reasons for proposal not disclosed); R (JL & AT B~1rcj) I' Env1ronm~11t Agency _[2~11] 
EWHC 939 (Admin) at [41] (Sullivan LJ: .. one of the prmc1~al p~oses, 1fnot the pnnc1pal 
purpose, of any consultation exercise is to enable consu\t:es to 1denhfy and ?raw to the a.ttent10n 
of the decision maker relevant factors which the dec1S1on maker may, either by accident or 
design, have overlooked when deciding upon a preferred option for consultation. The Coughlan 
principles do not require as their starting point an omniscient decision maker who will have 
correctly identified each and every relevant factor at the outset"); R (Vale of Glamorgan 
Council) v Lord Chancellor [2011] EWHC 1532 (Admin) at [24] (no duty '·to consult on all the 
possible alternative ways in which a specific objective might arguable be capable of being 
achieved"); R (Robin Murray & Co) v Lord Chancellor [201 lJ EWHC 1528 (Admin) at [46] 
(public authority under no general duty to circulate representations made by those who respond 
to consultation), [47] (nor to circulate infonnation as to own developing consideration of the 
issues); R (JM) v Isle of Wight Council [2011] EWHC 29 I 1 (Admin) (2012) 15 CCLR 167 at 
[118] (no detail about relevant numbers, costs, savings or services); R (Law Socief)~ v Legal 
Services Commission [2010] EWHC 2550 (Admin) at [83] (consultation failed to make clear 
the importance ofaccreditation ); R (Devon County Counci {) v Secretary of State for Commimities 
and Local Government [2010) EWHC 1456 (Admin) [2011] LGR 64 at [68] ("sufficient 
infonnation to enable an intelligible response requires the consultee to ]mow not just what the 
proposal is in whatever detail is necessary, but also the factors likely to be of substantial 
importance to the decision, or the basis upon which the decision is likely to be taken"): R (Bard 
Campaign) v Secretary of State for Communities & Lo~'al Gove!•ni_nent [2009] EWHC ~08 
(Admin) at [98] (sufficient infonnation). [93] (consultation not hm,ted to aspects oi: which 
specific questions were asked), [94] (st~keholde~s would h.ave been aw~e that consultation \~as 
general in scope), [139] (as to lack ofmfonnatmn, sufficient that envisaged later consultat10n 
stages for consultation on particular bids); R (Greenpeace Lid) v Secretary ~f ~tat7 for Trr:de 
and Industry [2007] EWHC 311 (Admin) [2007] Env LR 623 (paper contammg msuffic,ent 

R
7 This paragraph in a previous edition was relied on in TalkTalk Telecom Group Pie v Ofcom [2012] CAT 

1 at [l36(g)(ii)] (Competition Appeal Tribunal). 
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information to be adequate consultation) at [68] (thumbnail sketch of issues wholly inadequate). 
[ 116]; R (Eisai ltd) v National lnstitute.fiH Health and Clinical Excellence [2008) EWCA Civ 
438 at [66] (unfair not to disclose fully-executable version of model); R (Lloyd) v Dagenham 
London Borough Council [2001] EWCA Civ 533 (200l) 4 CCLR 196 at [13] (need "candid 
disclosure of the reasons for what is proposed"); R (Madden) v Bury Metropoliwn Borough 
Council [2002] EWHC 1882 (Admin) (2002) 5 CCLR 622 at [58] (no adequate and accurate. 
summary of the true reasons), [60] (no indication of possible alternatives); R v Secretary of 
State for Transport, exp Richmond Upon Thames London Borough Council [1995] Env LR 
390, 405 (misleading consultation paper); R v Lambeth London Borough Council. exp N (1996] 
ELR 299 (need to explain timetable and alternative arrangements); R v Secretary of State for 
Education. exp Bandtock [2001] ELR 333 at (37] (claimant could have checked if something 
unclear); R (Wainwright) v Richmond upo11 Thames London Borough Council [2001] EWHC 
Admin 1090 (whether insufficiently widesptead distribution of mailshot to local residents); R 
(Beale) v Camden London Borough Council [2004] EWHC 6 (Admin) [2004] LOR 291 at [19] 
(no need to articulate "both sides of the argument"); R (Capenhurst) v Leicester City Council 
[2004] EWHC 2124 (Admin) (2004) 7 CCLR 557 at [46] (need to explain criteria and key 
factors); R (Medway Council) v Secretary of State for Transport [2002] EWHC 2516 (Admin) 
(unreasonable or unfair to exclude one airport from consultation on regional runway capacity). 

60.6.6 Adequate time. R (Luton Borough Council) v Secreta,y of State for Education [2011] 
E~C 217 (Admin) [2011] ELR 222 at (94] (Holman J. identifying "no pressing reason" why 
claimants could not have been given "a short opportunity (perhaps only of three weeks or so) 
to press their case"); R v Secretary of State for Education and Employment, exp National 
Un;on o.f Teachers 14th July 2000 unrep. (four days wholly insufficient); R v Secretary of State 

for Wales, exp Williams [1997] ELR 100 (no duty to prolong consultation to allow comments 
on other people's comments): R (.4mvac Chemica_l UK Ltd) v Secretary o,fStatefar E11viro1:me111. 
Food and Rural Ajf'airs [2001] EWHC Admm 1011 _a~ [63) (despite urgency, penod of 
notification too short prior to suspension of use of a pesl!c1de). 

60.6.7 Conscientious consideration. R (Morris),. Ne11p?rt (!ity Council ~2009] EWHC 3051 
(Admin) at [37]-[38) (consultation ~esponses_ not cousc1ent10usly taken mto a~count, where 
consultee association's mai.n and biggest pomt not address_ed or referred to), R v _London 
Borough o,f Barnet, exp B [1994] ELR 3_57, 375C (commentmg, as to the fourthre.qmremem, 
that "the important thing is that the council should have embarked upon the const1ltat10~ process 
re ared to change course, if persuaded by it to do so''); R (Smith) v East Kent Hosp1ta( Nf!S 

j,.11~t [2002] EWHC 2640 (Admin) (2003) 6 _CCL~251 at _[61) (duty to take consc1entt0u:,Jy 
into account. not "a duty not to make a decis10n without pnor agreement or c~nsensus of the 
consultees"); R (Cummins) r London Borough q(Cam~en (2001] EWHC Adi:n,m 111 at [~5_6] 
('The decision-making structure, the nature of the funct10~~ and the de~ocrau~ acco:1nta~1(1ty 
of Councillors pe11.11it, indeed must recogmse, the leginmate potential fo1 pred1spos1tion 
towards a particular decision .. ). applied in R (J,Vestminster City Council) v Mayor of London 
(2002) EWHC 2440 (Admin) [2003) LGR 611 at [27] (adequate consultation as to Congestion 
Charging Scheme for London). 

60.6.8 Reconsultation after change of position. R (Milton Keynes Council) v Secreta1J1 of 
State for Communities and Local Government [2011] EWCA Civ 1575 at (38] (Secretary of 
State "entitled ... to decide that there was no evidence of significant new issues arising, which 
required fuller consultation"): R (Devon Conmy Council) v Secretary of Statefor Communities 
and Local Government [2010] EWHC 1456 (Admin) [2011] LGR 64 at [81) ("last minute 
change of stance·· with which consultees had "no opportunity or reason ... to anticipate and 
deal''. "adopted at the very end [and] on its face fundamentally different"), [98] ("unfair and 
deprived the [claimants] of the opportunity to make their case''), [103] ("entitled to change the 
criteria or to have none and then to reconsider the same proposal" but "reconsulting on that new 
basis''); R (Smith) 1· East Kent Hospital NHS Trust [2002] EWHC 2640 (Admin) (2003) 6 
CCLR 251 at [45] (no duty to reconsult unless "fundamental difference between the proposals 
consulted on and those which the consulting party subsequently wishes to adopt''), [57) (110 

duty to consult further on amended proposal emerging in the consultation process itself); R 
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(Carton) ,. Covenliy City Council (2001) 4 CCLR 41, 44C-E (further consultation required 
where fundamental change); R (Elphinstone) v Westminsrer Ciry Council [2008) EWCA Civ 
1069 [2009] ELR 24 at [62]-[63] (not a "fundamental" or "significant" change). 

60.6.9 Error/flaw relating to consultee/adviser. R (Emns) v lord Chancellor [20 I 1] EWHC 
1146 (Admin) [2012) I WLR 838 at [29) & [33) (improper reason by another Government 
department exe11ed some influence, so decision vitiated by irrelevancy and because true reasons 
not disclosed in consultation); R (Royal Brompton and Hare.field NHS Foundation Trust) 1· 

Joinr Committee of Primary Care Trusts [2012] EWCA Civ 472 at [123] (CA recognising the 
possibility of ··tainted advice given to an independent decision-maker•·, if there were apparent 
bias on the part of advisory steering group), [ 125] ( question whether "a real possibility both of 
bias in the advice and of its infecting the decision'"); R (Compton) ,, Wiltshire Prima,y Care 
Trusr [2009] EWHC 1824 (Admin) at [91] ("the bias of advisers is capable of vitiating a 
decision when there is a real possibility that it has adversely infected the views of the decision
maker"); R (Morris) ,, Trafford Healrhcore NHS Trust [2006] EWHC 2334 (Admin) (2006) 9 
CCLR 648 at [60] (wrongly relying on expert report where expert had been misinformed); R v 
Secretary ofSratejor Education and E111p/oy111en1, exp Portsmouth Football Club ltd (1998] 
COD J 42 ( consulted bodies had wrongly treated Secretary of State's policy as though rigid 
criteria); R (Smith) r SecretOI")' of Stare.for the Home Department [2004] EWCA Civ 99 [2004] 
QB 1341 at [14) (any procedural or substantive shortcomings in the tariff decision of the Lord 
Chief Justice could be laid at the Secretary of State's door "on the ground that he had acted on 
the advice of the Lord Chief Justice") (HL is [2005] UKHL 51 (2006] I AC 159); R (Goldsmith) 
v London Borough of Wandsll'orth (2004] EWCA Civ I 170 (2004) 7 CCLR 472 (council's 
decision to tenninate residential placement vitiated by flaws by Care Panel whose 
recommendations it adopted, where Panel had failed to keep minutes. give reasons, take account 
of a relevant care assessment and allow claimant's daughter to attend a meeting); R (Sullivan) 
,, Wamick District Council [2003] EWHC 606 (Admin) [2003) 2 PLR 56 at [97] (~i.sdirection 
by statutory consultee vitiating its advice. but remedy decl_ined because same dec1s1on would 
have been reached); <48.J.7> (misdirection by officer/ adviser/ consultee); <63.1.5> (external 

unfairness). 

60.6.1 o Whom to consult. R ( Milton Keynes Council) v _Secrermt o.( St~te for Co'.111111111ities 
and Local Goi•emmenl (2011] EWCA Civ 1575 at [32] (P11l LJ: reJectmg the s~bm1ss1on t~at 
a decision-maker can routinely pick and choose whom he will consult. A faIT consultation 
requires fairness in deciding whom to consult"), [38] (here. Secr_et~ry of State_ ''was ... 
entitled ... to make the consultation a limited one''); Gang':,, Co'.111111s~,oner of Pohce_ [201 \,l 
UKPC 28 at [16] (Commission's power to consult perso~s _n considers proper_ and des~rable '. 
"clearly wide enough" to extend to consulting Comnuss1oner about prornot1on apphcants). 
<60.5.3> (extent of the duty to hear: relevant/affected persons). 

60. 7 The basic right to be informed. Hand in hand with t~e right ~o be heard is a right t? be 
given sufficient information to enable proper representations. This allows representations 
to be properly infonned and avoids unfair secrecy or the relevant person later being unfairly 
taken by surprise. 

60.7.1 Codified rights to information. <17.4.2>. 

60. 7.2 Being heard and being told: the ,·ital link. <60.5> (the basic right to be heard). 
(A) LISTEN MEANS TELL. R (Ramda) v Secretary o,/'Statefor the Home Department [2002] 
EWHC 1278 (Admin) at [25) (Sedley LJ: "[The Home Secretary] must not rely on potentially 
influential material which is withheld from the individual affected. This is a simple corollary of 
Lord Lorebunfs axiom that the duty to listen fairly to both sides lies upon everyone who 
decides anything (Board of Education r Rice [ 191 l] AC 179) and of Lord Denniog's dictum 
that if the right to be heard is to be worth anything it must carry a right in the accused man to 
know the case againsr him (Kanda ,. Government of Malaya [1962) AC 322)"); Malloch v 
Aberdeen Corporation (1971) I WLR 1578, 1588F (Lord Morris ldissenting in the result): 
.. What would be the point of giving someone a right to be heard while denying to him any 
knowledge as to what he was to be heard about?"'): Kanda ,. Go,·ernment o,( Malaya (1962] AC 
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322,337 (Lord Denning: "If the right to be beard is to be a real right which is worth anything. 
it must carry with it a right in the accused man to know the case which is made against him. He 
must know what evidence bas been given and what statements have been made affecting him: 
and then he must be given a fair opportunity to correct or contradict them"); R v Commission 

for Racial Equality, exp Hillingdon London Borough Council [1982] AC 779, 787H-788A 
(''The- right of a person to be heard in support of his objection to a proposal to embark upon an 
investigation of his activities cannot be exercised effectively unless that person is informed 
with reasonable specificity what are the kinds of acts to which the proposed investigation is to 
be directed and confined"); Ridge 1i Baldwin [1964]AC 40. 113-114 ("the essential requirements 
of naturaljustice at least include that before someone is condemned he is to have an opportunity 
of defending himse.If, and in order that he may do so that he is to be made aware of the charges 
or allegations or suggestions which he has to meet"; ''here is something which is basic to our 
system: the importance of upholding it far transcends the significance of any particular case"); 
0 'Reil~v v Mackman [ I 983] 2 AC 23 7, 279G ("a reasonable opportunity of learning what is 
alleged against him and of putting forward his own case in answer to it''); De Verteuil v Knaggs 
[ 1918) AC 557, 560 ("a duty of giving to any person against whom the complaint is made a fair 
opportunity to make any relevant statement wbich he may desire to bring forward and a fair 
opportunity to co1Tect or controvert any relevant statement brought forward to his prejudice"): 
In re D (Minors) (Adoption Reports: Confidentialit)) [1996] AC 593, 603H-604A ("it is a first 
pr~nciple of fairness that each party to a judicial process shall have an opportunity to answer by 
evidence and argument any adverse material which the tribunal may take i_nto account when 
forming its opinion. This principle is lame if the party does not know the substance of what is 
said against him (or her), for what he does not know he cannot answer"); R v Secreta111 of'State 
for the Home Departmenr, exp Murat A.kdogan [1995] Imm AR 176, 179-181 (not enough 
simply to ask whether person conceme~ wants to say/~dd anything), applying R v Secret01}'3~ 
State for the Home Department, exp S1t!ampala111 T/11rukw11ar [ 1 ?89] hnm AR _402, 414 ( 1f 
the opportunity to make representat1ons 1s to be meamngful the mmd of the applicant must be 
directed to the considerations which will. as matters stand. de!'eat th~ apphcatmn"); R v P 
Borough Council. exp S [1999] Fam 188, 220C (''One of the basic reqmrem~nts of procedural 
fairness is that the decision-maker must disclose to the person aff~cted, m advance of t_he 
decision. infonnation of relevance to the decision so that the person a fleeted has an opportumty 
to contr~vert it or to comment on if'): R 1· Secretary ~f State.for rhe Home DeJ_wrtment, ex P 
Kingdom of Belgium 15th Feb1ua1y. 2000 unrep_. (smce requestmg states bemg consulted, 
fairness also reqttirirur disclosure of PJ.J1ochet medical docrnnent). 
(B) TELL-MEANS LISTEN: DISCLOSUR.E/NOTIFICATtON M~AN~ DU'.Y TO L~STEN. 
Cerlon Universi~v 1, Fernando [ 1960] I WLR 223, 2~4 _(Lord Jen.Ions: the Vlt~l cond1t1on ... 
that a fair opportunity must have been given to th_e plamt1ffto corre~t or contrad1ct any relevant 
statement to his prejudice"): R i- North Yorkshire Co11110• Co11nc1I, ex P M [19?9] QB 4 l _I, 
418D-E (''duty on the pan of the local authority, not only to disclose proposals tor change m 
relation to the child. but also to listen to the views of the guardian ad !item"'); R 1' Devon County 
Council. exp Baker [1995) 1 All ER 73, 83c-d; H'isemcm v Borneman [1971] AC 297, 3 l5D-E 
{"to give the taxpayer the right to see the counter-statement would be useless unless he were 
also allowed to comment upon it and have his comments taken into consideration by the 
tribunal"), 308D (Lord Reid), 312B-C (Lord Guest): R (Wainwright) v Richmond upon Thames 
London Borough Council [2001) EWHC Admin J 090 at [6] (purpose of notification of the 
public of proposal means council having duty to consider representations made in response to 
notification). 

60. 7 .3 The right not to be unfairly taken by surprise. R (Anu}i'ijeva) v Secretary of State for 
rhe Home Department [2003] UKHL 36 (2004) I AC 604 at [30) (Lord Steyn: "In our system 
of law surprise is regarded as the enemy of justice''); R (Gates Hydraulics Ltd) v Secretary of 
State for Commz111iries and Local Government [2009] EWHC 2187 (Admin) at [30] (unfair for 
planning inspector to rely on noise and disturbance, without raising this at the hearing, when 
the principal parties' experts had agreed these were not an issue): Fairmount Investments Ltd v 
Secretary of State.for the Em 1ironment [1976] I WLR 1255, 1266D-E (''taken by surprise in a 
relevantly unfair way by the conclusions of the inspector accepted by the Secretary of State''); 
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Hadmor Productions Ltd v Hamilton [1983] 1 AC 191, 233B-C ("one of the most fundamental 
rules of natural justice: the right of each to be infonned of any point adverse to him that is going 
to be relied upon by the judge and to be given an opportunity of stating what his answer to it 
is"); R v Birmingham City Justice, exp Chris Foreign Foods (Wholesalers) Ltd [1970] 1 WLR 
1428 (unfair for magistrate to retire to take private advice from local authority officials); R v 
Chance, exp Coopers & Lybrand ( l 995) 7 Admin LR 821, 835H ("surprise is the enemy of 
justice"); R v Secretary of State .for Education, exp E [1996] ELR 312 (Secretary of State 
introducing new point, without communicating it and allowing representations); R v Immigration 
Appeal Tribunal, exp Sui Rong Suen [1997] ImmAR 355,363 ("It is normally incumbent upon 
an adjudicator or Tribunal, which is going to refer to an authority or a proposition of law which 
has not been put to an appellant to cause that to be done before the decision is finally reached. 
Sometimes it may happen that an adjudicating body discovers a relevant authority after the 
argument has been heard. If so, and if it might be determinative and need argument, there 
should be a reconvening of the hearing or, at the very least, an opportunity given for submissions 
to be made in writing"); R v Criminal Injuries Compensation Board, exp K [1999] QB 1131, 
1141 E (board under no duty to warn claimant's counsel of intention to take particular point at 
hearing); R (lnterbrew SA) v Competition Commission [2001] EWHC Admin 367 (no fair 
opportunity to de_al with crucial point of concern); R (Persaud) v University of Cambridge 
[2001] EWCA C1v 534 [2001) ELR 480 at [38]-(39] (failure to put material questions to 
claimant); cf. Mwphy v rf51att (2011] EWCA Civ 408 [2011] 1 WLR 2129 at [13)-[19] Qudge's 
duty in fairness where proposing to decide a case on a point whjch had not been argued); Sayce 
v TNT (UK) Ltd [2011) EWCA Civ 1583 [2012] 1 WLR 1261 at [15) (serious procedural 
in:egul~ty _for _court to ~e~ide a case on a basis contrary to that on which it had been argued, 
without md1catmg and g1vmg an opportunity for representations). 

60. 7.4 Whether a right to be told. R (Lumba) ,. Secretary of State for the Home Department 
(20 I J] UKSC 12 [2012) 1 AC 245 at [35) ( describing the "right to kno_w w~at [the J curre?~,ly 
existing policy is, so that the individual can make relevant representations m relat10n to tt ); 
Secreta,)' of State for the Home Depa:·nnent 1• AJ:' (No.3) [2009] UKHL 28 [2010] 2 AC ~69 
( control orders and the individual's nght to be mfonned of'. the ~ssence of the case agamst 
them), [63] (Lord Phillips, describing the "strong pohcy con_s1derat1on_s t?at support a rule tb~t 
a trial procedure can never be considered fair 1f a pa~ to ~t 1s kept _m, ignorance of the case 
against h.im"), [83] (Lord Hope); _Be(fast Ci~· Counc!I r Miss BehaFm ~td ~2007),UKHL _19 
[2007] I WLR J 420 at [8]. [74] (licence appl!cant entitled to have late obJections farrly put), R 
(HJ v A Ci1y Cou11cil [2011) EW~A Civ _403 (2011) U~RR 599_at [49) -~ (62) (profoun~ly 
unfair to take and implement declSlon behmd the claunants bac~, without g1vmg an opportumty 
to make representations until confronted with a fait accomph): R (Ferguson? v Secr~tmJ' qf 
State for Justice [2011) EWHC 5 (Admin) at [38) (not unfair to rely on undisclosed mtem__al 
advic·e of p1ison psychologist): rVard ,. Police Sen,·ice of Northern lrelm~d [2007) UK.HL _:,0 
[2007] 1 WLR 3013 (claimant lawfully ~xcluded from closedya11 ofl~earmg); R (Abbey Mme 
Lrd) v Coal Aurhorio· [2008] EWCA C1v 353 at [3 I]-[32] (licence bidder entitled to be told 
concerns regarding bid. but not details of rival bidder's case): R (D) v Independent Appeal 
Panel of Bromle.r London Borough Council [2007] EWCA Civ 10 IO [2008] LGR 267 (parents 
entitled ro be told case needing to meet on reinstatement); R (Benson) v Secretary of State for 
Justice [2007] EWHC 2055 (Admin) (recalled prisoner not provided with information regarding 
alleged licence breach in sufficient detail to provide meaningful response): R (Oyeyi-Effiong) v 
Bridge NDC Seven Sis1ers Partnership [2007] EWHC 606 (Admin) [2007] LGR 669 at [55] 
(needing clear _picture of misconduct case and nature of investigation); R (Eisai Ltd) v National 
institute for Health and Clinical Excellence [2008] EWCA Civ 438 at [66] (unfair not to 
disclose fully-executable model); R (lreneschildJ v Lambeth London Borough Council [2007] 
EWCA Civ 234 [2007] LGR 619 at [70) (non-disclosure of internal assessment report not 
unfair); R (Banks) v Secreta,J· of State for the Environment, Food and Rural A.flairs [2004) 
EWHC 416 (Admin) at [95] (failure to explain "what concerns they had to answer"); R v 
Secretary of State/or the Home Department, exp Fayed (1998] l WLR 76388 (citizenship 
applicant entitled to be told of Secretary of State's concerns), applied inR (Thamby) v Secreta,y 

8
8 Sarah-Jane Davies [1997] JR 17. 
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of State/or the Home Department [2011] EWHC 1763 (Admin) at [67] (Sales J: naturalisation 
applicant entitled to "a reasonable oppmtunity to deal with matters adverse to his application"); 
R (Amvac Chemical UK Ltd) v SecretwJ' of Stale for Environment. Food and Rural .A_ffairs 
[2001] EWHC Admin 1011 at [54]-(64) (despite urgency, failure to give fair and prompt 
warning and opportunity for comment); R (Kent Pharmaceuticals Lrd) v Direct~,-of the Serious 
Fraud O.ffice [2004] EWCA Civ 1494 [2005) 1 WLR 1302 at [29] (owner of seized documents 
entitled to be told of intended disclosure to another government department). 

60.7.5 Whether a right to see documents/materials relied upon. R (Primary Health 
{nvestment Properties Ltd) v Secretary of State.for Health [2009] EWHC 519 (Admin) [2009] 
PTSR 1563 at [120] (McCombe J. speaking in the context of a "decision-maker in a fonnal 
dispute": "elementary fairness in any decision-making process requires that the parties should 
have seen all the documents in the case that are presented to the decision-maker -and/or any 
adviser that the decision-maker may consult"); R (Roberts) v Parole Board [2005] UKHL 45 
(2005] 2AC 738 at [43] (Lord Woolf, referring to a ''golden rule of full disclosure"); R (Ramda) 
v Secretary of State for the Home Department [2002] EWHC 1278 (Ad.min) at (25] {Secretary 
of State "must not rely on potentially influential material which is withheld from the individual 
affected"); R (Edwards) v Environment Agency [2006] EWCA Civ 877 [2007] Env LR 126 
(CA) at [106] (unfair not to disclose internal expert report); R v London Borough of Camden, 
exp Paddock [1995) COD 130 (see transcript) ( describing as "fundamental", the "principle that 
a decision-making body should not see relevant material without giving those affected a chance 
to comment on it and, if they wish, to controvert it"); R (Banks) v Secretary of State for the 
Environment, Food and Rural Affairs [2004] EWHC 416 (Admin) (unfair failure to disclose 
test results), [104] ("Defra deliberately refused to disclose highly material infonnation to the 
claimants"); Wiseman v Borneman [1971} AC 297, 320B-C ("the natural aversion against 
allowing a decision to be made on the basis of material h~ ha~ not seen"): Kanda''. (!overnmenr 
of Maiava [ 1962] AC 322. 336 ("the hearing by the adJud1cah~g o~cer was vitiated ~y his_ 
being furnished with [the] report without inspector Kanda bemg gi~en any opportumty ot 
correcting or contradicti.111! it"): Crompton,. General Medical Co1111c1l [1981] I WLR ~43?, 
1441 E ("observance of th~ rules of natu.ral justice would have demande? that the psych1atnc 
medical evidence upon which the comm1tte~ proposed to a~t should b_e disclosed to the d?ctor 
and an opportunity given to hint to answer 1t and adduce, if he so wished, expert psychiatf1c 
evidence on llis own beha1f to contradict it"): R (0 "Leary) ,. Chief Constable of the Merseyside 
Police 9th Febrnary 2001 unrep. at [16] (unfair not to d\sc!ose and allow co~meat on 
departmental report relied on in imposing employment restncttons): R V Hampshire County 
Council, ex pK[I990] 2 QB 71 (duty in child abuse case to disclose to accused parents oral and 
written medical reports); R v Bank of Englcmd, exp Mellstr~m [ I 995)_ CLC 23:, 240B_-241 E. 
(whether breach of namral justice even though matenal not m fact relied upon), R v ~1o~nle.1

1 
Magistrates Cowt. exp Smith [1995] I V•ll.R 944, 947F-l-l (nght to see unused maten~I), R' 
London Legal Aid Area Office Committee, exp E1ring [1997] COD 13_4 (?-o duty to d1~cl_ose 
memorandum of guidance to decision-maker, regarding relevant legal pnnc1ples); R v Cnmmal 
Injuries Compe11satio11 Authority, exp Learherland [2001] ACD 76 ("It is ... a requirement of 
fairness ... that a claimant who is appealing to the [Criminal Injuries Compensation] Appeals 
Panel should be provided. in advance of the day of the hearing, with access to the evidential 
material which the Authority, through its presenting officers, will be relying upon at the hearing 
of the appeal"); R (Bentley) i- HM Cotoner District ofAvon [2001] EWHC Ad.min 170 (unfair 
for coroner not to have made advance disclosure of witness statements); R \' Governors of 
Dunraven School, exp 8 [2000) ELR 156 (unfair for governors to have access to material to 
which accused pupil did not); R (Bedford) ,, London Borough of Islington [2002] EWHC 2044 
(Admin) [2003] Env LR 463 at [102] (no unfairness here in non-disclosure of confidential 
document relating to planning application); Sheridan v Stanley Cole (Wainfieet) Ltd [2003] 
EWCA Civ 1046 [2003] 4 A11 ER 1181 (unfair for EAT not to allow chance to make 
representations on new authorities relied on, if central to its decision); R (Green) v Police 
Complaints Authority [2004] UKHL 6 [2004) 1 WLR 725 (Police Complaints Authority entitled 
to decline to disclose to the complainant confidential statements and documents relating to eye• 
witnesses. where disclosure was not necessary for the proper discharge of the PCA's fi.mctions). 
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60.7.6 A right to sufficient information. Bushe/1 v Secretal}' of State for the Environment 
[1981] AC 75, 96C-D (Lord Diplock: "fairness requires that the objectors should ... be given 
sufficient infonnation about the reasons relied on by the department as justifying the draft 
scheme to enable them to challenge the accuracy of any facts and the validity of any arguments 
upon which the departmental reasons are based"): In re Pergamon Press Ltd [1971] Ch 388, 
400E-F; Chillern District Council 11 Keane [1985] I WLR 619, 622A-B; R v SecrefOIJ' of State 
for Social Services, exp Association of Metropolitan Authorities [ 1986] I WLR 1. 4G; R v 
Secretary o.fStatefor the Home Department. exp Hickey (No.2) [1995] l WLR 734, 742D-~, 
743C-D, 744A-C; R ,. Inland Re1·e1111e Commissioners, exp Howmet [1994) STC 413, 414d-J. 

60.7. 7 Whether a right to disclosure of other persons' representations/material. R (Abbey 
Mine Ltd) ,. Coal Authority (2008] EWCA Civ 353 al [31 ]-[32) (no entitlement to description 
of rival bidder·s case); R (Fuller) v Secretary of State.for Communities and Local Government 
(2008] EWHC 3357 (Admin) (planning appeal having the right to receive local authority's 
written submissions): R v Secretary of State.for Health, exp United States Tobacco International 
Inc [1992) QB 353, 370F-G (not entitled to see other persons' representations): Kanda v 
Government of Malaya [1962] AC 322, 337 (entitled to ''know what evidence has been given 
and what statements have been made affecting him"); R v Secretary of State for Wales, exp 
Williams [ 1997) ELR 100 (no duty to prolong consultation to allow everybody to comment on 
everybody else's comments); R (Green) v Police Complaints Authority [2004) UKHL 6 [2004) 
1 WLR 725 (no duty here to disclose eyewitness statements to victim); R (Begum) v Tower 
Hamlets London Borough Council [2002] EWHC 633 (Admin) [2003] HLR 70 at (34] (Stanley 
Bumton J. accepting in the context of a housing application that ·'when inquiries of third 
persons yield significant i11fom1ation inconsistent with that provided by the applicant, which 
will substantially affect the decision of the local authority. the local authority must put that 
infonnation to the applicant and give him an opportunity to comment on it"); R (Anglian Water 
Services Ltd) i· Enl'ironme/11 Agency [2003] EWHC 1506 (Admin) [2004] ~nv LR 287 at [26) 
(unfair for Environment Agency not to disclose r~sidents' rep_resentat1ons fo_r sewera~e 
company to comment. where dispute as to whether to unpose requirement to provide a public 

sewer). 
60 7 8 A right to pre-decision •reasons'/impressions. R (Fl) v Croydon London Boroug!1 c;11;,cil [2011] EWCACi\' 59 [:!011) PTSR 748 (age assessment by loc~I authority)at(2!] (Sir 
Anthony May P, for the Court of Appeal: ••it is axiom?tic that an apphc~nt s~ould be given a 
fair and proper oppo1tunity. at a stage when a possible adverse dec1s1on 1~ no m?re t~an 
provisional. to deal with important points ad,·erse to his ag~ case which ma?" we•s!" aga 1_nst him. 
Obvious possible such points are the a1:'sence of sup~ortmg documents, mcons1stenc1e.s,_ or a 
provisional conclusion that he is 1101 tell mg the truth with summary reasons f~r that prov1s10na! 
view"); R (l11terbre1r SA) ,, Comp~tition ~ommissio!1.[200I] EWH_C A~m1~ 367 ~oses _J: 
"generally [the duty _of fairness] _will req_ull'e the de~1~1onmaker ~o 1~~nt1fy m advance areas 
which are causine h11n concern m reaching the dec1s1on m question ), R (Gupta) v General 
Medical Council The Times 16th October 200 I (GMC should have given notice of impressions 
and fact that minded to impose interim suspension pending appeal); Bushell v Secretary 1 of State 

for the E11l'iro11111enr (1981] AC 75. 96C-D (Lord Diplock, describing a context where 
"Fairness ... requfres that the objectors should be given sufficient infonnation about the reasons 
relied on by the department as justifying the draft scheme to enable them to challenge the 
accuracy of any facts and the Ya!idity of any arguments upon which the departmental reasons 
are based"); Mahon, .. .Jir Nm Zealand ltd [1984] AC 808, 821B ("the risk of the finding being 
made"): R v Gaming Board.for Great Britain. exp Benaim & Khaida [ 1970] 2 QB 417, 430H 
("'impressions"'): R ,. Secretary of State.for the Home Department, exp Fayed [1998) 1 WLR 
763. 776H (duty "to identif-y the subject of his concern in such terms as to enable the [ claimant] 
to make such submissions as he can"): R ,. Parliamentary Commissioner for Administration, ex 
p Dyer (1994) 1 WLR 621. 628G-629E (no breach of natural justice for Parliamentary 
Ombudsman to disclose draft report to DSS but not to complainant): Huntley v Attorney
General for Jamaica [ 1995] 2 AC I. l 7C-E l due process in context of prerogative of mercy); 
R v Governors of the Shetfield Hallam University. exp R, [1995) ELR 267, 282-284 (right to 
"adequate prior warning"· prior to expulsion): R I' Southll'ark London Borough Council. exp 
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Ryder ( 1996) 28 HLR 56, 67 (failure to give opportunity to comment on decisive factor); R (Q) 
v Secretary of State for the Home Depm1ment [20031 EWCA Civ 364 [2004] QB 36 at [99] 
(failure to pu.t relevant matters to asylunHeekers in relation to welfare benefits); R (Varma) v 
Duke ofKent [2004] EWHC 1705 (Admin) [~004] ELR 61.6 at (~4] (V~sitor should in fairness 
give student opportunity to make representations on comnussary s advice). 

60. 7 .9 The right to the 'gist' /essence. . . 
(A) RIGHT TO THE GIST/ESSENCE: GENERAL. R 1· Secreta,y oj State for the Home 
Department. exp Dooc~I' (1994] 1 AC 531, 560F•G (Lord MustiJI: "Since the petson affected 
usually cannot make worthwhile representations without knowing what facto~s may weigh 
against his interests fairness will very often require that he is infonned of the gist of the case 
which he has to answer"); Re McClean [2005] UKHL 46 [2005] UKHRR 826 (importance of 
giving gist in sentence review context); R (Rowe) v Parole Board [2012) EWHC 1272 (Admin) 
(Hickinbottom J: "having decided that the statement could not be disclosed", Parole Board 
"ought to have considered if that non-disclosure could have been mitigated in any way, such as 
by djsclosing parts of the statement or the gist of the• statement; or whether the hearing could be 
dealt with justly without taking that statement into account at all"); R v Secretary of State for 
the Home Department, exp Duggan [1994) 3 All ER 277 (category A prisoner under security 
category review, right to see the gist); R \J Chi(!( Constable of the North Wales Police, exp AB 
(1999] QB 396, 4288-F (paedophiles entitled to gist of the information held by police, before 
dissemination); R v Secretary of State for the Home Department, exp Harry [1998] I WLR 
1737 (restricted prisoner entitled to gist of information before Advisory Board). 
(B) GIST/ESSENCE: NATIONAL SECURITY/CLOSED MATERIAL CONTEXTS. 
Secreta1y of State.for the Home Department v A.F (No.3) [2009] UKHL 28 [2010) 2 AC 269 at 
[65] (individual subject to a control order entitled to "knowledge of the essence of the case 
against him"), [81] ( entitlement to "sufficient information about th_e allegations against him to 
enable him to give effective instructions''); R (Car~) v Upper Tnbunl;lf [2?09] E~JiC 3052 
(Admin) (2011) QB 120 (DC) (entitlememto the gist under Art 5(4)_m bail cases), R (BB) v 
Special immigration Appeals Co111111issi~11 [2011 ]_ EWHC 2129 (Admm) [2012] I All ER 22~ 
(variation of bail conditions not engagmg Art )(4) or Art 6. and so relevant_ standards o 
disclosure inapplicable); Bcr11k Me/lat v Her Mqjesty 's _Treasw~ [2~10] EWCA C_iv 483 i2~12~ 
QB 91 (bank entitled under Ai1 6 to the essential allegat10ns agamst 1t_un_der financial restnct1ons 
Order); R (BB (Algeria)) v Special J!nmigration Appeals Co1~1m8s:on [2011_) E~C 33~ 
(Ad · ) [2012] QB 146 (right to the gist/essence under Art 5(4) m bail proceedmgs 1~ SIA9, 
R (S~~ Nortlwmpton Crown Court [2010] EWHC 723 (Admi~) [2012] I _WLR 1 (d1scussm~ 
right to the gist where bail refused on the basis of closed material); JR (Srt Lanka) v SecrefmJ 
oj'Stare for the Home Department [2011] E~CA Civ 704 [20~2] 1_ WLR 23~ffiat [2[0io\~0

] 

entitlement to the gist under Art 8, compared w1tb Art 5 and Art 6), Tariq" Home . ce . 
UKSC 35 [20 J 2) J AC 452 (no absolute right under Art 6 to the essence of !he case 111 a 
security-cleared employment discrimination claim); W (Alg~ria) v Secrermy of State for_ the 
Home Department [201 0] EWCA Civ 898 (CA) (statutory displacement of common law nght 
to the gist of national security case for deportation); R (Bhutta) v HM Treaswy [2011] EWHC 
1789 (Admin) (Art 6 inapplicable, and statuto1y displacement of common law rights, in case of 
asset-freezing directions); Secretary of Stale for the Home Department v CC [2012] EWHC 
1732 (Admin) (no entitlement to essence of Secretary of State's response rebutting abuse of 
process allegations) 
(C) ADEQUACY OF THE GIST. R v Secretary of State/or the Home Department, ex pHarry 
(1998] 1 WLR l 737, I 748B-D ("When a fundamental right is in issue, a more expansive and 
informative summary may be called for. The detail required must depend on what (having 
regard to the importance of the issue at stake and of the contents of the document in question 
on that issue) fairness requires to enable the making of meaningful and focused representations"); 
R (Lord,. Secretary of State for the Home Departmem [2003] EWHC 2073 (Admin) at [58] 
("The essential vice in the gist is that it failed to reveal the divergence of opinion and that it 
failed to prov.ide the gist of each of those divergent views"). 
(D) MORE THAN A GIST. Lewis -v Atlomey-General of Jamaica [2001] 2 AC 50 ( condemned 
prisoner entitled to documents not merely the gist, in relation to prerogative of mercy); R 
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(Shoesmith) v Ofsted [201 l) EWCA Civ 642 (2011] PTSR 1459 at [38] (fairness requiring 
"gisting" but no "more formal and demanding standards"). 

60. 7 .10 Limjts of the duty to tell. Hoffmann-La Roche (F) & Co AG v Secretary of State for 
Trade and Industry [1975] AC 295, 369D-E (Lord Diplock: "Even in judicial proceedin~s ill a 
court of law, once a fair hearing has been given to the rival cases presented by the parties the 
rules of natural justice do not require the decision maker to disclose what he is minded to decide 
so that the parties may have a further opportunity of criticising his mental processes before he 
reaches a final decision"); R v Secretary of State for Ed11catio11, exp S [1995] ELR 71, 8IG-H. 
85F-G (Russell LJ: ''There must come a time when finality has to be achieved"); R (Ramda) 11 

Secretary ofStatefor the Home Departmenr [2002] EWHC 1278 (Admin) at [25] ("the Home 
Secretary is not required to be drawn into a never-ending dialogue"); R v Secretary of State for 
Wales. exp Williams [ 1997) ELR I 00 (no duty to prolong consultation to allow everybody to 
comment on everybody else's comments); R v Secretary of State for the Home Department. ex 
p Al-Mehdawi [1990] I AC 876 (sending notice of hearing sufficed); Bolton Metropolitan 
District Council v Secreta,y of State for the Environmenr [1995] 3 PLR 37, 42D (adequate 
reasons not meaning duty to refer to every material consideration; "otheiwise bis task would 
never be done"); <60.7.9> (right to the gist); /11 re Pergamon Press ltd [1971] Ch 388, 
399H-400A (Lord De1ming MR: ''The inspectors can obtain information in any way they think 
best, but before they condemn or criticise a man, they must give him a fair opportunity for 
correcting or contradicting what is said against him. They need not quote chapter and verse. An 
outline of the charge will usually suffice"); R v Bradford Metropolitan Borough Council, exp 
Sikander Ali [I 994) ELR 299, 3 !SB (Jowitt J: ''The statutory requirement is to publish 
information about the policy to be followed in deciding admissions. That does not require that 
every nut and bolt of what is to be done has to be spelt oUl"). 

60. 7 .11 Confidentialitv and disclosure. 
(A) THE CONFIDENTIALITY BALANCE. R (Engli~h) v East Stafforcjshire Bo!·oi!gh C~uncil 
[20101 E\VHC 2744 (AdminJ _at [25]-[38] (not unfatr to grant plannmg pemuss1on, w1thou~ 
disclosino commercially sensitive report): R ,. Secretary of State for the Home Depa, tmel1t. e.\ 
p Kingdo~n of Belgium 15th February 2000 ~nrep. (Simon Brown LJ, aski~g: "does the P~~lic 
interest in makino the limited further disclosure now sought outweigh the_ remamn~g 
confidentiality in the report? That [depends] upon whethe'. disclosure to the requestm~ states 1s 
required in the interests of fairness. If fairness demands disclosure, then to my mmd _disclosure 
clearly becomes the overriding public interest''): R (Gzmn~Russo) v Nugen/ Care Soc_,ery [~00 I] 
EWHC Admin 566 (2001] UK.HRR 1320 (d1scuss111g the approach to faimes::; and 

confidentiality). · f 
(B) DISCLOSURE FOR THE PROPER PERFORMANCE OF FUNCTIONS. ~ " Ch,~ 
Constable of rhe Norlh Wales Police. ex P. AB_[I999] _QB 3~6, 409H-4_1 0C (Lord Bmgha~ CJ 
(DC): "When. in the course of perfonn10g its public dut_1es, a_ pu?hc body ... comes mto 
possession of information relating to a member of the pubhc, b~~g 1i:1format100 not generally 
available and porentially damaging to that member of the pubhc 1f disclosed, the body ought 
not to disclose such information save for the purpose of and to the extent necessary for 
performance of its public duty or enabling some other public body to perform its public duty ... 
The principle ... rests on a fundamental rule of good public administration, which the law must 
recognise and if necessary enforce"), 429D (Lord Woolf MR (CA): "the infonnation having 
come into the police's possession to enable them to perform their functions, as a public body 
they were only entitled to use that information when this was reasonably required to enable 
them to properly carry out their functions''), applied in R v Secreta1J' of State for the Home 
Department, exp Kingdom ofBelgiwn 15th February 2000 unrep. (fairness requiring disclosure 
and so necessary for performance of duty); R (Green) v Police Complaints Authority [2004) 
UKHL 6 (2004) I WLR 725 at (73) (Lord Rodger: "if disclosure were ... necessary for the 
proper discharge of the Authority's functions, then the statements would have to be disclosed. 
whether ornot they were regarded as confidential. But it should be recognised that the [statutory] 
starring-point ... is that information provided to the Authority is to be kept confidential"). 
(C) OTHER CASES. R v Gaming Board.for Great Britain, exp Benaim & Khaida [ 1970) 2 QB 
417, 43IB-G (confidentiality means not entitled to sources); R v Lewes Justices. exp the 
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Gaming Board qf' Great Britain [ I 973] AC 388; R v Joint Higher Committee on Surgical 
Training, exp Milner (I 995) 7 Admin LR 454, 468F-470D (confidentiality of educational 
references not ovenidden by natural justice): R 11 Poole Borough Council. exp Cooper ( 1995) 
27 HLR 605. 612-613 ("[f fairness demands disclosure to the homeless applicant of any 
material that might disadvantage, even marginally, his or her claim, the local authority must not 
do anything to put at risk the applicant's right to be treated fairly in being given the opportunity 
to deal with matters adverse to the application. A local authority which must know that, in 
acquiring information. it might be the recipient of material adverse to the applicant, must 
refrain from doing anything to induce such a situation. It cannot allow a third party, who 
supplies information. to affect adversely the relationship between the claimant to housing and 
the local housing authority"); R v Secretary of State for the Home Department, exp Gallagher 
[ l 996] 1 CMLR 557 (person deported under the Prevention of Terrorism Act not entitled under 
EU law to know identity and status of person dealing with case); R v London Beth Din (Court 
of the Chief Rabbi). exp Michael Bloom [1998] COD 131 (defendant entitled to balance 
interests by concluding that infonnation provided in confidence should not be disclosed); In re 
D (Minors) (Adoption Reports: Confidentiality) [I 996] AC 593 (as to confidentiality and 
substance ofreport); Soden v Burns [1996] 3 All ER 967 (effect of qualified duty of confidence 
attaching to information obtained under compulsory powers); R v Secretw:v of State for the 
f:lome Department. exp Mulkerrins [1998] COD 235 Uudicial review court having no power 
independently to assess in the interests of justice appropriateness of claim to withhold 
information as confidential); R v Criminal Injuries Compensation Authority, exp Leatherland 
[2001] ACD 76 (confidentiality not a sufficient reason not to disclose evidence on which 

relying). 

60. 7.12 Claimant relying on duty to inform/disclose information to a third_party. Wilson v 
Environment Secretary [1973] 1 WLR 1083, 1096D-1097A (claimants entitled to rely _on 
deficient public notice because. whether or not themselves preven_ted from making 
representations. it was in their interests that other members of the public should have the 
opportunity to come forward and object); R (Wainwright! i· f!iclunond '!pon Thames London 
Borough Council [2001] EWHC Admin 1090 at [47] ("1t will only ?em a rare_or (at le~st) 
comparatively rare case that a claimant ~ho has the oppo~tty of ,:nakm_g detailed 
representations will be able to rely upon a fatlure to consult others ), [46] ( no evidence that 
the [claimant) was in fact deprived of any support or that other persons would_ have made any 
additional points"); R v Secretary qfSta1eJ_or t!1e Home_ Department, exp Abdi [19_96) I W~R 
298 (whether Secretary of State having obhgat10n_ to afford ~dequare and balanced mformahon 
to adjudicator considering appeal); R v Kent Pohce_Authon~·. exp _Godden [I 971] 2 QB 662 
(natural justice requiring that claimant's doctor, albeit not claimant htmself, should have before 
him all the infonnation to which the police authority's doctor had access); R ,. Secreta,y of Slate 
for Education, exp S [ I 995] ELR 71 ( considering whether additional material ought to have 
been disclosed to the claimant parents and the relevant LEA); R v City of London Magisn·ates, 
ex p As(/' [ 1996] STC 611 ( applications for access orders as to bank docwnents relating to 
claimant should have been inter partes on notice to claimant, and bank); R v Commissioners of 
Inland Re1·enue. exp Continental Shipping Ltd [1996] STC 813 (remedy refused where failure 
to pro,ide statutorily-required reasons but duty owed to individuals who had not complained 
and were not pa11ies to the proceedings); <60.5.4> (claimant relying on duty to hear third 
party). 

,-,o_ Other rights of procedural fairness. Procedural fairness can extend beyond the 
dmy to listen and tell. Context and circumstances may require other procedural duties. Or 
i:1e public body may han: an important procedural power. with a basic duty properly to 
~·0r.~;der whether w ~xercise it. 

~ '·.--\right to time tu prt'part' .. 1 ~!,.( __ ; ·u :.'.. ~ • .;-.:_,,- ,·; S•.11< -:-,.11;, H.1nk· 
· . ·• :: ' ~ E"\ l ~ '-- ·· .. _ .. - j-~~--'.:'"' .... :1 · :-e;1·,l·. ;.· ....... rr..:,:. :1~e-J -:.::-··-
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Court [2011) EWHC 518 (Admin) (unfair not to adjourn. where claimant unrepresented and 
facing lengthy imprisonment, so that case could be properly prepared and presented); Council 
of Civil Sen,ice Unions v Minister for the Civil Service [1985] AC 374, 415F-G (describing 
situations involving "an expectation of being allowed time to make representations"); R v 
Cheshire Countv Council. exp C [1998) ELR 66. 73G-74B (Sedley J, speaking of the exercise 
oftbe power to· adjourn as "classically a free-standing public law obligation and justiciable as 
such"); R v Kingston-Upon-Thames Justices. exp Peter Martin [1994] Imm AR 172, 178; R v 
London Borough ofBamet. exp B [1994] ELR 357, 374H; R v Devon Coun~v Council. exp 
Baker [1995] l All ER 73. 83c-d. 84j-85a, 86g-h, 9Jd-e; R v Birmingham City Council, e.T p 
Dredger(! 994) 6Admin LR 553. 574H-576B; R vNorthern & Yorks Regional HealthAuthorif)\ 
exp Trivedi [1995) l WLR 961, 975B; R v Secretary of State for Social Services, exp Association 
of Metropolitan Authorities [1986) l WLR 1, 4E-H; R v Governors of Haberdasher Aske s 
Hatcham Schools, exp Inner London Education Authority (1989) I Admin LR 22, 26A; R v 
Legal Aid Board, exp Duncan (2000] COD 159 (transcript at (515]) ("the imposition of a 
timetable of some kind was both necessary and desirable''): <60.6.6> (basic consultation duty 
including affording adequate time). 

60.8.2 A right to a prompt resolution: delay as procedural unfairness. Duritv v Attornev 
General o_f Trinidad and Tobago [2008] UK.PC 59 at (29] (in the context of "gross delay" in 
investigating alleged judicial misconduct: "the principles of natural justice demand that 
particular attention must be paid to the need for fairness", which ''includes having the allegation 
investigated promptly and detennioed as quickly as possible, especially if the judicial officer 
has been suspended"); R v Lambeth London Borough Council. exp Crookes ( 1997) 29 HLR 28 
(inordinate delay as procedural impropriety); Goose v Wilson Sandford and Co The Times 19th 
February 1998 (allowing a civil appeal, High Court's 20 month delay in giving judgment 
inexcusable; denial of justice and ultimately subversive of the rule of law): R v Secretary of 
State for the Home Deparrmenr. exp Roberts 7th July 199~ _unre1;. (delay in parole review 
inordinate and consonant neither with fairness nor good admm1strat1on). 

60.8.3 A right to representation/assistance. R (AS) ,. Great Y~rmout~ Youth <;0111·t [20 I_I] 
EWHC 2059 (Admin) at [8)-[9) (claimant wrongly refused a registered mtenned1ary to assist 
him in giving evidence): R ,. Board of Visitors of HM Prison. The Mazf!,. exp Hone [1988] AC_ 
3 79, 392D (fairness may require legal representation before board of visitors); R I' Secreto_,-;· a.I 
Stare for rhe Home Department. exp Tarrant [ 1985] QB 251, 278F (lawyer), 282E-F (fnend/ 
adviser); R (S) v Norrhampton Crown Court [2010) EWHC 723 (Adn:im) (2012]_ 1, W~R. I, 
(right in fairness to a special advocat.: where bail refused on closed matenal); R 1· Le1c~sre1 C1~1 
Justices, e:,;p Barrow [1991] 2 QB 260, 284H-285A, 2850 (right to reasonable ass1stance_m 
presenting case, eg. McKenzie friend): R v Secreta1-;•· of State for the Home Depart!nent, e.~ P 
Lawson [ 1994) Imm AR 58 (asylum-seeker havin~ no right to legal representa:1on dunng 
interview; but discretion as to whether to allow this); R ,, Secretar-;' of ~rare Jo,. the Home 
Deparrmem, exp Bostanci [1999) ltnm AR _411 ~asylum seeker ~av1!1g no nght to be 
accompanied at interview by an interpreter, but discretion; here, refusal trrattonal); R (Wagstaff) 
1· Secretary of State.for Health [200 l J 1 WLR 292, 322F (vulnerability to challenge of tribunal 
decision refusing to provide lawyers for affected families); R (S) v Knowsle;, NHS Primary 
Care Trust [2006] EWHC 26 (Ad.min) at [101] (Trust should have allowed legal representation 
before deciding removal from NHS list). 

60.8.4 Whether a right to speak/oral/public bearing. R (Downs) v Secretary of State for 
Justice [2011] EWCA Civ 1422 (prisoner categorisation decision not requiring oral hearing); R 
(Shajfi) v Secreta,-;· of State for rhe Home Department [20 I I] EWHC 3113 (Admin) at [75) 
(procedural fairness here unusually requiring an oral hearing regarding prisoner's 
recategorisation); R (Ken') v Cambridge City Council [2011] EWHC 1623 (Admin) (serious 
procedural error in not pennitting principal objector to speak at planning committee meeting); 
R (Sandha1) v Office of tlze independent Adj11dicarorfor Higher Education (2011] EWCA Civ 
1614 [2012] ELR 160 at [45) (no reason why oral hearing required in smdent complaint); R 
(Hoffinann) \' Commissioner of lnq1tf1J' [2012] UK.PC 17 at (65] (commissioner conducting 
inquiry discharged duty 10 give reasonable opportunity to give oral evidence, before arriving at 
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adve_rse findings); R (Osborn) v Parole Board [2010] EWCA Civ 1409 [2011] UKHRR 35 (not 
unfair for Parole Board not to hold an oral hearing); R (West) v Parole Board (2005) UKHL 1 
[2005) l WLR 350 at [3 l], [35] (Parole Board should nonnalJy hold oral hearing in relation to 
licence revocation decision); Naraynsingh v Commissioner o_f Police [2004] UKPC 20 at [19) 
(no obligation to hold an oral hearing in relation to revocation of:firearms certificate); R (.Jones) 
vlustices ~j'the Peace [2008] EWHC 2740 (Admin) at [7] & [10] (unfair to deal with co~tested 
crucial issue of fact without hearing oral evidence from the claimant and the matter bemg put 
squarely to him in cross-examination); R (Thompson) v Lav.• Society l2004] EWCA Civ 167 
[2004) l WLR 2522 at [45] (CA recognising that could be circumstances where court would 
intervene at common law for unfair failure to hold an oral hearing), [51] (asking whether any 
"disputed issue of fact which was central to the Adjudication Panel's assessment" and "which 
could not fairly be resolved without hearing oral evidence and without an oral hearing"); R v 
Camden London Borough Council, exp Cran ( I 996) 94 LGR 8, 39 (consultation not requiring 
"face to face discussion''); R v Department ~f Health, exp Gandhi [1991] l WLR l 053, 1063F 
(''An oral heariog should be held where. in all the circumstances, I.he issues cannot fairly be 
resolved otherwise''); R v Solicitors Complaints Bureau, exp Curlin (1994) 6 Admin LR 657 
(solicitor disciplinary decision not vitiated by lack of au oral bearing); R v Criminal Injuries 
Compensation Board, exp Dickson [1997] 1 WLR 58 ( entitlement to oral hearing under CICB 
scheme, as properly construed); Hobbs v London Borough of Sutton (1994) 26 HLR 132 
(council not required to hold an oral hearing whenever good faith doubted in homelessness 
conteKt); R v City of London Magistrates, exp As(f[1996] STC 61 I (access order applications 
should have been mter pactes); Storer v British Gas Pie [2000] I WLR 1237 (decision of 
industrial tribunal quashed and remitted because not conducted i11 public, being a fundamental 
requirement reflected in a mandatory Regulation); R (Morgan Grenfell & Co Ltd) v Inland 
Revenue Commissioners [2001] EWCA Civ 329 (2003] 1 AC 563 (CA) at [50] (''the possibility 
of an oral hearing is excluded by the nature of the process in question") (BL is at [2002] UKJ:IL 
21 [2003] 1 AC 563); R (Jemchi) v Visitor of Brunel University [2002] EWHC 2~66 (Admm) 
[2003] ELR 125 (not unfair for University Visitor to proceed without an oral heanng). 

60.8.5 Whether a right to cross-examine. R (BonhoeJfer) v General M~dical Council [2011] 
EWHC 1585 (2012) IRLR 37 at [130] (unreasonable and Art ?-incompatible for GMC to al)ow 
hearsay evidence in disciplinary proce~ding~. denying the cla1ma:n1,for no good reason the right 
to cross-examine the main witness agamst hnn); R (Evans) I' C/11ej Constable o.f Sussex [~0 11] 
EWHC 2329 (Admin) (inappropriate to use fast-track disciplinary process where confhct of 
c:vidence needing testing by cross-examina~on); R _(Headley) l' Paro/!! Board [2009] ~WHC 
663 (Admin) at [22] (importance of allegat10n leadmg to recall meaning ~a1rness required an 
opportunity to test it by cross-examination): Bushell v Sf;creta1T of State.for the Env1ro~ment 
[ 1981] AC 75, 116D (fa.imess requiring "that a party be given an ~pport~ruty of challe~g1~~ by 
cross-examination witnesses called by another party on relevant issues ); Ceylon Umve1s1ty v 
Fernando [1960] I WLR .'.!23, 235; R 1· Criminal Injuries Compensation Board. e.x_p c;obb 
[1995] COD J 26 (right to an adjournment to allow key witness to attend for cross-exammat1011); 
Re I and I-I (Contact: Right to Give Evidence) [1998] 1 FLR 876 (breach of fundamental right 
to be heard for county court judge to deny applicant for parental contact order the right to cross
examine and give oral evidence); R (SJ v Knowsley NHS Prima,-1, Care Tn1st [2006] EWHC 26 
(Adm in.) at [91] (Trust should have allowed oral evidence and ·cross-examination in deciding 
removal from NHS list). 

60.8.6 The right to have material fairly/accurately presented. <51.2>. 

60.8.7 The right to a stay pending related proceedfogs'?89 R r Panel on Takeovers and 
Mergers. expFayed[l992] BCC 524, 531E-F (Neill LJ: ''the Court has power to intervene to 
prevent injustice where the continuation of one set of proceedings. may prejudice the fairness of 
the trial of other proceedings ... But it is a power which has to be exercised with great care and 
only where there is a real risk of serious prejudice which may lead to injustice"), applied in R v 
Institute of Chartered A.ccountams in England & Wales, ex p Brindle 21st December 1993 

89 Stephen Houseman [ 1999] JR .60; Tim Keir [ 1999] JR 188. 
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unrep. (claim succeeding on the ground of real risk of serious prejudice); cf. R v Chairman of 
the Regulatory Boal'd of Lloyds Ltd, exp Macmillan The Times 14th December 1994, R v 
Chance. exp Coopers & Lybrand ( 1995) 7 Admin LR 82 l, 829D-G, 832F-833D; R v Executive 
Council of the Joint Disciplinary Scheme. exp Hipps 12th June 1996 unrep. (all of which 
applications failed and Brindle was distinguished as exceptional). 

60.8.8 Rigbt.s to proactivity/assistance by the decision-maker. Pieretti v Enfield Lond_on 
Borough Council [201 OJ EWCA Civ 1104 [2011) 2 All ER 642 at [33)-(35) (extent to which 
statutory "due regard" duty meaning duty to take active steps as to whether homelessness 
applicant disabled); R (0) v Independent Appeal Panel for Tower Hamlets London Bomugh 
Council (2007) EWHC 1455 (Admin) [2007] ELR 468 (panel not obliged in fairness to raise 
question of hearing linked cases together); Dennis v United Kingdom Central Council for 
Nursing [1993) Med LR 252 (tribunal should explain its views on construction of relevant Act 
or rules, so that parties can decide what evidence to adduce); R v Nature Conservancy Council, 
exp Bolton Metropolitan Borough Council (1995] Env LR 237, 256-257 (NCC should have 
corrected consultee's misapprehension); R v Blundeston Board of Prison Visitors, exp Fox
Taylor [1982) l All ER 646 (unfair not to disclose existence of potential defence witness); R v 
Criminal Injuries Compensation Board, exp A [1999] 2 AC 330, 347B ("unfairness in the 
failure to put the doctor's evidence before the board and if necessary to grant an adjournment 
for that purpose"); R v Sefton Housing Benefit Review Board, exp Brennan (1997) 29 HLR 735 
(Board should have infonned claimant's representative that minded to reject his assertion, so 
that supportive evidence could be adduced); R (Ford) v Leasehold Valuation Tribunal [2005] 
EWHC 503 (Admin) (tribunal should have investigated doubt, to ensure no injustice to absent 
landlord); <31.4.2> (failed appeals: unpleaded grounds of appeal). 

60.8.9 Powers of procedural fairness/duty to consider such powers. <39.2.2> (duty to 
consider exercising the power); R (Chief Constable of Nollinghamshire Police) v Nottingl!am 
Magistrates' Court [2009] EWHC 3182 (~dmi?) [2010] 2 All ER _342 _at [31] (responsible 
authority having no right to appear at bcensmg appeal), (39] (1mphed power to allow 
appearance); R v Secretary of State for the Home D~partment, exp Tarrant [1985] QB ~51 
(boards of prison visitors acting unla~_fully m concludmg that no po~er to allow representano~, 
when should have considered exerc1smg the power); R v Army Boa,d of the Defence Council, 
exp Anderson [1992] QB 169 (Anny Board should have considered whether to hold an oral 
hearing), 188D-F: R {1VB) "Leeds School. O"¥a11isatio1! Comm~ttee [2002] EWHC 1927 
(Admin) [2003) ELR 67 at [30] (school organisation conumttce havmg a pow~r, but n_ot a d~ty: 
1 

h ar oral representations &om objectors); R ,. Clerkcnwe/1 Merropol,um S11pend1a1-:, 

Mag7srrate, exp Telegraph Pie_ [) 993) QB 462 (wron~ly concludi~g that _no p~wer t~ ~ear the 
press regarding reporting restnct1ons): R ,, Bromley ~1censlng Justices. exp Bm_mle; Licensed 
Victuallers· Association [1984] I WLR 585 ( error tn concluding that the police alone w~re 
entitled to object to applications for liquor licences). 590D-E; R v N?rthern &_ Yorkshtre 
Regional Health Amhoriry, exp Tescos Stores Ltd [1996] COD 140 (error in concludmg that no 
power to hear appeals togcrher): R ,. Secreta1J' of State.for the Home Department. exp Vera 
Lawson [ 1994] Imm AR 58. 60-6 I (power to allow legal representation, and duty to consider 
exercising that power): R ,. Guildford Crown Court, exp Side,jin [ 1990] 2 QB 683, 694E-H (no 
valid reason for not adjourning to allow claimant to be represented in conscientious objection 
appeal against refusal to excuse her from jury service): R ,. Board of Visitors of Hull Prison, ex 
p St Germain t,Vo.2) [1979) l WLR 1401 (unfairness in refusing to exercise the discretion to 
allow an opportunity to (a) call witnesses; and/or (b) challenge hearsay evidence); Bank Me/lat 
,. Her Majesty's Treasury (No.2) [2011] EWCA Civ I [2012] QB 101 at [64) (not irrational not 
to exercise power to hear representations). 

60.8.10 Whether other procedural rights/irregularities. R (Griffin) " City of Westminster 
Magistrates'Court [2011] EWHC 943 (Admin) [2012] I WLR 270 (extradition order in the 
claimant's absence); R (Drinkwater) v Solihull Magistrates' Court (2012] EWHC 765 (Admin) 
(refusal to adjourn without considering implications and principles as to proceeding with trial 
in accused·s absence): R (Raheem) v Nursing and Midwifery Council [2010] EWHC 2549 
(Admin) at [42)-[43] (failure to approach "with the utmost care and caution" tbe discretion 
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whether to continue_ in the c(aimant's. ab~ence); R (Low) v Independent Adjudicator [2009] 
EWHC 2253 (Ad.mm) (unfair for adJud1cator to meet with potential witnesses before the 
hearing); R (Mapah) v Secretary of State for the Home Department [2003] EWHC 306 (Admin) 
(2003] Imm AR 395 (fairness not requiring that Secretary of State make arrangements for 
asylum interviews to be tape-recorded); Raji v General Medical Council [2003] UK.PC 24 
(2003] I WLR 1052 ( doctor's right to a decision and reasons on restoration before representations 
being made on suspension); R (Tromans) ,, Cannock Chase District Council [2004] EWCA Civ 
I 036 [2004] LGR 735 (unfair not to check accuracy of disputed recording of planning 
committee vote); R (Goldsmith) v London Borough of Wandsworth [2004] EWCA Civ 1170 
(2004) 7 CCLR 472 at [68] (Panel wrongly failing to keep minutes of meetings); Tangney v 
Governor of HMP Elmley [2005] EWCA Civ 1009 (2005] HRLR 1220 (no common law right 
to disciplinary decision being an independent adjudication). 
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Lord Justice Lindblom: 

Introduction 

l. In this appeal it is contended that two policies in the National Planning Policy Framework 
("NPPF") were unlawfully dealt with by a local planning authority in determining an 
application for planning pennission for a crematorium. The two policies are the policy for 
development in "areas at risk of flooding" and the policy for the "presumption in favour of 
sustainable development". 

2. The appellant, Watermead Parish Council, appeals against the order dated 4 March 2016 of 
H.H.J. Waksman Q.C., sitting as a deputy judge of the High Court, dismissing its claim for 
judicial review of the planning permission granted by the respondent, Aylesbury Vale 
District Council, on 18 June 2015 for the construction of a crematorium and car park on 
land at Watem1ead, on the northern outskirts of Aylesbury. The applicant for planning 
permission was the interested party, Crematoria Management Ltd., the operating company 
of Westerleigh Group Ltd., a developer of crematoria and cemeteries. I granted permission 
to appeal on 16 August 2016. 

The issues in the appeal 

3. There are two main issues for us to decide. The first is whether the district council 
misunderstood NPPF policy for development in "areas at risk of flooding'', in particular the 
policy for the "sequential test" in paragraphs I 00 to l 04, and failed to attend to the policy 
lawfully (ground 3). In resolving this issue we must consider whether we should take into 
account evidence in a witness statement of the district council's planning officer, Mr 
Michael Denman, who was the author of the committee report which recommended the 
grant of planning permission (ground I). The second issue is whether the district council 
correctly understood and lawfully applied the policy for the "presumption in favour of 
sustainable development" in paragraph 14 of the NPPF (ground 2). By a respondent's 
notice, Crematoria Management contends that if any error of law is found in the district 
council's decision in either or both of those respects, the court should, in the exercise of its 
discretion, decline to quash the planning permission. 

NPPF policy for development in "areas at risk of flooding" 

4. In section 10 of the NPPF, "Meeting the challenge of climate change, flooding and coastal 
change", paragraph 99 says that "Local Plans should take account of climate change over 
the longer term, including factors such as flood risk ... '', that "[new] development should be 
planned to avoid increased vulnerability to the range of impacts arising from climate 
change'', and that "[when] new development is brought forward in areas which are 
vulnerable, care should be taken to ensure that risks can be managed through suitable 
adaptation measures ... ". The policies with which we are concerned here are in paragraphs 
100 to 104: 

"I 00. Inappropriate development in areas at risk of flooding should be avoided by 
directing development away from areas at highest risk, but where development is 
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necessary, making it safe without increasing flood risk elsewhere .... Local Plans 
should apply a sequential. risk-based approach to the location of development to 
avoid where possible flood risk to people and property and manage any residual 
risk, taking account of the impacts of climate change, by: 

• applying the Sequential Test; 
• if necessary, applying the Exception Test; 

• using opportunities offered by new development to reduce the causes and 
impacts of flooding; ... 

101. The aim of the Sequential Test is to steer new development to areas with the 
lowest probability of flooding. Development should not be allocated or permitted 
if there are reasonably available sites appropriate for the proposed development 
in areas with a lower probability of flooding. The Strategic Flood Risk 
Assessment will provide the basis for applying this test. A sequential approach 
should be used in areas known to be at risk from any fom1 of flooding. 

102. If, following application of the Sequential Test, it is not possible, consistent wi.th 
wider sustainability objectives, for the development to be located in zones with a 
lower probability of flooding, the Exception Test can be applied if appropriate. 
For the Exception Test to be passed: 

• it must be demonstrated that the development provides wider sustainability 
benefits to the community that outweigh flood risk, informed by a Strategic 
Flood Risk Assessment where one has been prepared; and 

• a site-specific flood risk assessment must demonstrate that the development 
will be safe for its lifetime taking account of the vulnerability of its users, 
without increasing flood risk elsewhere, and, where possible, will reduce flood 
risk overall. 

Both elements of the test will have to be passed for development to be allocated 
or permitted. 

103. When determining planning applications, local planning authorities should 
ensure flood risk is not increased elsewhere and only consider development 
appropriate in areas at risk of flooding where, informed by a site-specific flood 
risk assessment following the Sequential Test, and if required the Exception 
Test, it can be demonstrated that: 

• within the site, the most vulnerable development is located in areas of lowest 
flood risk unless there are overriding reasons to prefer a different location; and 

• development is appropriately flood resilient and resistant, including safe access 
and escape routes where required, and that any residual risk can be safely 
managed, including by emergency planning; and it gives priority to the use of 
sustainable drainage systems. 
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104. For individual developments on sites allocated in development plans through the 
Sequential Test, applicants need not apply the Sequential Test. Applications for 
minor development and changes of use should not be subject to the Sequential or 
Exception Tests but should still meet the requirements for site-specific flood risk 
assessments." 

A footnote explaining the requirement for "a site-specific flood risk assessment" in 
paragraph I 03 (footnote 20) says that such an assessment is required for, among others, 
"proposals of l hectare or greater in Flood Zone l ", and "all proposals for new development 
(including minor development and change of use) in Flood Zones 2 and 3". A footnote to 
the second sentence of paragraph 104 (footnote 22) states: 

"Except for any proposal involving a change of use to a caravan, camping or chalet 
site, or to a mobile home or park home site, where the Sequential and Exception 
Tests should be applied as appropriate." 

5. The Planning Practice Guidance ("PPG"), first issued by the Government in March 2014, 
includes a section on "Planning and Flood Risk". Under the heading "What is the general 
planning approach to development and flood risk?", paragraph 7-001-20140306 states that 
"[the NPPF] sets strict tests to protect people and property from flooding which all local 
planning authorities are expected to follow", that"[ where] these tests are not met, national 
policy is clear that new development should not be allowed", and that "[the] main steps ... 
are designed to ensure that if there are better sites in terms of flood risk, or a proposed 
development cannot be made safe, it should not be permitted". In a section on "The 
sequential, risk-based approach to the location of development", under the heading "What is 
the sequential, risk-based approach to the location of development?", paragraph 7-018-
20140306 says that "[the] general approach is designed to ensure that areas at little or no 
risk of flooding from any source are developed in preference to areas at higher risk", and 
that "[the] aim should be to keep development out of medium and high flood risk areas 
(Flood Zones 2 and 3) and other areas affected by other sources of flooding where 
possible". Guidance on the sequential test is given in a section on "The aim of the 
Sequential Test", in which paragraph 7-019-20140306 states: 

"The Sequential Test ensures that a sequential approach is followed to steer new 
development to areas with the lowest probability of flooding. The flood zones as 
refined in the Strategic Flood Risk Assessment for the area provide the basis for 
applying the Test. The aim is to steer new development to Flood Zone l (areas with 
a low probability of river or sea flooding). Where there are no reasonably available 
sites in Flood Zone 1, local planning authorities in their decision making should take 
into account the flood risk vulnerability of land uses and consider reasonably 
available sites in Flood Zone 2 (areas with a medium probability of river or sea 
flooding), applying the Exception Test if required. Only where there are no 
reasonably available sites in Flood Zones I or 2 should the suitability of sites in 
Flood Zone 3 (areas with a high probability of river or sea flooding) be considered, 
taking into account the flood risk vulnerability of land uses and applying the 
Exception Test ifrequired." 

A later section, on "Applying the Sequential Test to individual planning applications", 
explains in paragraph 7-034-20140306, under the sub-heading "Who is responsible for 
deciding whether an application passes the Sequential Test?": 
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"It is for local planning authorities, taking advice from the Environment Agency as 
appropriate, to consider the extent to which Sequential Test considerations have 
been satisfied, taking into account the particular circumstances in any given case. 
The developer should justify with evidence to the local planning authority what area 
of search has been used when making the application. Ultimately the local planning 
authority needs to be satisfied in all cases that the proposed development would be 
safe and not lead to increased flood risk elsewhere." 

Paragraph 7-035-20140306, under the heading "When should the Exception Test be applied 
to planning applications?", says that "[the] Exception Test should only be applied ... 
following application of the Sequential Test". The meaning of' ... minor development" in 
relation to flood risk" is explained in paragraph 7-046-20140306, which refers to three types 
of "minor development", namely: "minor non-residential extensions", which are defined as 
"industrial/commercial/leisure etc. extensions with a footprint less than 250 square metres"; 
"alterations", which are defined as "development that does not increase the size of 
buildings, [e.g.] alterations to external appearance"; and "householder development", such 
as "sheds, garages, games rooms [etc.] within the curtilage of the existing dwelling, in 
addition to physical extensions to the existing dwelling itself ... ". 

Crematoria Management's flood risk assessment 

6. The proposed crematorium would be built on land adjoining a disused ski slope to the west 
of Watermead Lake. The River Thame flows through the site. When the district council 
granted planning permission there was a two-storey restaurant on the site, and a car park 
with parking for 145 cars. The restaurant and car park were largely in Flood Zone 3, the ski
slope in Flood Zone 1. The restaurant was to be demolished, and the crematorium 
constructed about 800mm above ground level, entirely in Flood Zone 1. The number of car 
parking spaces would be reduced from 145 to 70, all in Flood Zone 3. Crematoria 
Management contended, therefore, that the development would alleviate the existing risk of 
flooding - both on the site itself and on neighbouring land. 

7. On 5 February 2014 Crematoria Management produced their Preliminary Flood Risk 
Assessment, prepared by their consultant engineer, Mr Clive Onions of Clive Onions Ltd .. 
In section 7, "Policy", it referred to paragraph 104 of the NPPF, stating: 

.. Section [sic] l 04 of [the] NPPF refers to changes of use and states that these should 
not be subject to the Sequential Test or Exception Test, which replaces the 
requirements of Table 3 in the [technical guidance for the NPPF]." 

The Preliminary Flood Risk Assessment was sent to the Environment Agency for their 
comments. In a letter to Mr Onions dated 2 April 2014 they said this, under the heading 
"Sequential Test": 

"The proposal is for a demolition and rebuild, which does not constitute a change of 
use. We understand that the built development will be located on the slopes of the 
hill mostly in Flood Zone 1 but partly within Flood Zone 3 and the access roads will 
be formed on the low lying land (Flood Zone 3b). Therefore, in compliance with 
national planning policy, the Sequential Test will need to be discussed with 
Aylesbury Vale District Council at the earliest possible opportunity. 
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We agree that this is classified as 'less vulnerable' development in the Technical 
Guidance to the NPPF and should the Sequential Test be passed, the build [sic] 
development would be appropriate in Flood Zone 3a providing the FRA 
demonstrates that it would not be at an unacceptable risk of flooding and will not 
increase flood risk elsewhere." 

8. When the application for planning permission was submitted to the district council, in May 
2014, it was accompanied by a report prepared by Westerleigh, entitled "Site search for a 
new Crematorium for the Aylesbury" [sic] and dated March 2014. This referred to an 
independent report prepared in April 2007 by John Silvester Associates on behalf of the 
Chilterns Crematorium Joint Committee, which had been trying to find a suitable site for a 
new crematorium to serve Aylesbury. The joint committee had considered seven possible 
locations. Since 2007 it had considered another I 0. The site search report said that 
Westerleigh had been "investigating potential sites in the Aylesbury area since 1998", and 
that "[a] total of some 40 sites were looked at ... ". Details were given of"the 24 sites 
closest to Aylesbury" that had been "reviewed". The report went on to say that "[a] large 
number of sites were discounted due to the unknown future location of housing 
development in and around Aylesbury and the existence of options for residential 
development on the various sites", that "a nwnber of sites were discounted due to the route 
of HS2", and that "[in] reaching the decision to enter into negotiations to acquire the Riviera 
Restaurant site there was a clear recognition that this site fulfilled the aims of the NPPF to 
effectively use land by reusing previously developed land in preference to greenfield sites 
wherever possible". 

9. The application for planning permission was also accompanied by the Flood Risk 
Assessment and Drainage Strategy, dated 30 May 2014, which had been prepared by Mr 
Onions. In section 1, "Introduction", the Flood Risk Assessment and Drainage Strategy said 
that the district council had "identified a need" for a crematorium and that "no other suitable 
sites have been found". Section 7, "Policy", stated that "[the] Environment Agency Flood 
Map shows the site as mainly within Flood Zone 3, with the hill in Flood Zone 1 ... ", and 
that "the northern part of the site is in Flood Zone 3a, and the eastern part (car park) is in 
Flood Zone 3b"; that, under the technical guidance for the NPPF, the proposed crematorium 
was "less vulnerable" development, appropriate in Flood Zone 3a, and was to be "located on 
the north bank cut into the hill partly in Flood Zone 3 and mostly in Flood Zone 1 ... "; and 
that the car park would "remain on the east side of the site in Flood Zone 3b, but rearranged 
to allow better and safer integration of the access road and parking". It then said this: 

"Section [sic] 104 of [the] NPPF refers to changes of use and states that these should 
not be subject to the Sequential Test or Exception Test, which replaces the 
requirements of Table 3 in the [technical guidance for the NPPF]. The Agency does 
not consider this as a change of use, because it is the site not the building being 
reused, but it is considered to be relevant by the Developer, since there is such a 
dramatic benefit to the river bank conditions with the removal of the restaurant, 
which would not occur if this scheme was not to proceed." 

A description of the proposal followed. The "proposed redevelopment [ would] improve 
flood storage, [ would] not significantly affect flood flow characteristics and [ would] 
therefore not cause increased flood risk elsewhere", and"[ run-off would] be attenuated to 
greenfield rates or less". So "[the] overall proposal would therefore be described as 
'betterment"'. In section 14, "Conclusions & Recommendations", under the heading 
"Need", it was said that the district council "has a stated need for a crematorium, and sites 
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are not easy to find". Under the heading "Policy", it was contended that "[this] change of 
use, and the category of use, is in harmony with the aims set down in the NPPF". 

I 0. In a letter to the district council dated 26 June 2014 the Environment Agency objected to the 
proposed development, but also indicated how their concerns could be overcome. They had 
three objections: first, the Flood Risk Assessment and Drainage Strategy failed to provide a 
suitable basis for assessing flood risks arising from the development; secondly, it had not 
been demonstrated that NPPF policy for conserving and enhancing biodiversity had been 
complied with; and thirdly, the proposed buffer zone to the River Thame was inadequate. 
When Crematoria Management sought to address the objection on flood risk, the 
Environment Agency at first maintained that "without sufficient flood plain compensation, 
the proposed development will lead to a reduction in floodplain storage in the area and an 
increase in flood risk offsite" (in a letter to the district council dated 29 July 2014). But after 
more work had been done by Mr Onions they were able to withdraw that objection (in a 
letter to the district council dated 20 August 2014). They later withdrew the other two, and 
suggested the conditions that they would want to see imposed on a grant of planning 
permission (in letters to the district council dated 30 September 2014 and 29 October 2014). 

11. The parish council objected to the proposed development in a letter to the district council 
dated 3 July 2014. It had a number of concerns. One of them was that the development 
would cause an "increased risk" of flooding to properties in Watennead. The parish council 
pointed out that "[it] is noted within the response from the Environment Agency that a 
sequential test needs to be carried out". 

How did the district council deal with NPPF policy jor development in "areas al risk of 
flooding"? 

12. The application for planning permission was considered by the district council's Strategic 
Development Management Committee at its meeting on 10 December 2014. The officer's 
report recommended that the application "be deferred and delegated with a view to 
APPROVAL subject to receipt of satisfactory amended information". The committee 
accepted that recommendation. The parish council then, in a letter dated 18 December 2014, 
asked the Secretary of State to call in the application for his own determination. ln doing so, 
it did not refer to NPPF policy for development in "areas at risk of flooding". On 27 January 
2015 the Secretary of State served a holding direction. In subsequent correspondence with 
the district council the Environment Agency said they were satisfied with the flood 
compensation measures proposed (their letter to the district council dated 6 February 2015), 
and with the proposed replacement road bridge across the River Thame (their letter to the 
district council dated 23 February 2015). In a letter to the district council dated 19 March 
2015 the Secretary of State said he had decided not to call in the application. On 13 May 
2015 the parish council made further representations to the district council opposing the 
development, again not referring to NPPF policy for development in "areas at risk of 
flooding". On 18 June 2015 the officer recorded in a delegated report the considerations that 
had arisen since the committee's resolution in December 2014, including the parish 
council's further representations. Attached to the planning permission granted on that day 
were a number of conditions, including three that secured measures to mitigate flood risk 
(conditions 9, IO and 17). 

13. In bis report to the committee for its meeting on 10 December 2014 the officer had drawn 
the members' attention to the parish council's objection, including its "flooding concerns" 
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(paragraph 6.1 of the report). The parish council's letter of 3 July 2014 was appended to the 
report. The officer referred to the Environment Agency's response to consultation 
(paragraph 7 .1 ). The Environment Agency had found "[the] proposed replacement bridge ... 
acceptable in principle", but drawings showing the design of the bridge would have to be 
submitted for approval "as part of the flood compensation details submission" (paragraph 
7 .2). Buckinghamshire County Council had not objected to the proposal, but had "suggested 
that further flood mitigation areas should be provided as the proposed flood mitigation areas 
are already within areas which are subject to flood from surface water and fluvial flow" 
(paragraph 7.10). The officer noted that one of the matters raised in the 350 representations 
received on the application was that the site "is within the flood plain and is regularly 
flooded ... "and that if the development "includes raising the level of the land, this may 
increase flooding risk to Waterrnead houses" (paragraph 8.1). 

14. In section 9 of the report the officer set out his evaluation of the planning merits. Under the 
heading "The Development Plan", he said that "[development] proposals are to be 
considered in the context of policies within the NPPF which sets out the presumption in 
favour of sustainable development at paragraph 14" (paragraph 9 .3 ), and that there were "no 
policies in [the Aylesbury Vale District Local Plan] that deal specifically with crematoria" 
(paragraph 9.4). He explained that ''[the] need for a new crematorium to cater for the growth 
needs of the town and the district [had been] identified at the LDF consultation stage in 
2007", that "[a] site to the north of the town was indicated to be the preferred option, to 
provide the optimum distribution of facilities having regard to the existing provision to 
north ([Milton Keynes]) and south (Amersbam)" (paragraph 9.6). In a passage dealing 
specifically with relevant policies in the NPPF, he quoted the policy for the "presumption in 
favour of sustainable development" in "decision-taking" in paragraph 14 of the NPPF 
(paragraph 9.12). He considered the question "Whether the proposal would constitute a 
sustainable form of development and consideration of any adverse impacts against the 
benefits" in 46 paragraphs, under a series of headings corresponding to relevant sections of 
the NPPF (paragraphs 9.16 to 9.61). When considering NPPF policy for "[promoting] 
healthy communities", he reminded the committee that planning permission had recently 
been granted for a crematorium at Bierton, on "a site that also scores well in terms of 
location, and in terms of accessibility and sustainability". He acknowledged that there was 
"likely to be a need for only one crematorium in this area ... ", but added that "commercial 
competition is not a matter for the planning authority, and the need for crematoria is a 
matter to be determined by the operators of those facilities". He went on to say that it was 
"not appropriate ... for an application to be refused on the basis that there is a current 
proposal, or a recent approval, for a similar development on an alternative site", that it was 
necessary for decisions to be "made on the basis of the merits of each case", and that "[if] 
this process is to result in two approvals, it would be for the promoters of each scheme to 
decide whether or not to proceed with the approved development" (paragraph 9.39). 

15. Under the heading "Meeting the challenge of climate change, flooding and coastal change", 
the officer said, in paragraphs 9 .40 and 9 .41: 

"9 .40 The NPPF at Section I 0, "Meeting the challenge of climate change, flooding and 
coastal change" advises at paragraph 99 that new development should be 
planned to avoid increased vulnerability to the range of impacts arising from 
climate change. When new development is brought forward in areas which are 
vulnerable, care should be taken to ensure that risks can be managed through 
suitable adaptation measures. Paragraph 100 recommends a sequential, risk-
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based approach to the location of development to avoid, where possible, flood 
risk to people and property. 

9.41 A Flood Risk Assessment was submitted with this application. The site is 
adjacent to the River Thame, within an area liable to flood. Initially, the proposal 
gave rise to objection from EA, however following a lengthy process of 
negotiation, the developers have amended the scheme to satisfy EA requirements 
in relation to flood risk (both on the site and elsewhere) and ecology. The 
proposal relates to an already developed site, and therefore a sequential 
assessment is unnecessary. Subject to amendments and additional information as 
recommended by EA, it is considered that the proposal would not give rise to 
increased flood risk. This is considered a neutral factor in the planning balance. 
However, in view of the fundamental importance of the flood risk issue, it is 
considered that the amended details of the flood compensation scheme, along 
with the addendum to the FRA, should be submitted and agreed prior to approval 
of the application." 

16. The delegated report prepared by the officer on 18 June 2015 acknowledged that it was 
"likely that the car park serving the crematorium will be flooded to a greater or lesser 
degree, on a frequent basis during winter months", noted that at the committee meeting in 
December 2014 Crematoria Management had "stated that the crematorium would not 
operate when the car park is flooded", and concluded that "[a] condition should be imposed 
to ensure that at such times the crematorium is not allowed to operate". The officer recalled 
the advice given in paragraph 9.41 of the December 2014 committee report: 

"The report states (para 9.41) that [the Environment Agency] had indicated that the 
proposal is acceptable in principle in terms of flood risk both on site and elsewhere. 
It is noted that the site is an already developed site, and the proposal would not give 
rise to increased flood risk. The issue of the car park flooding at certain times of the 
year was addressed in debate at the meeting. The potential for the parking associated 
with the proposed use to be subject to flooding does not give rise to a new issue, but 
it is considered having regard to the changed character of the use, a condition to 
require the submission and approval of a scheme to regulate parking at times of 
flooding could be justified. This is not a new issue: the issues of flooding and 
parking were considered in detail by the Committee." 

Did the district council deal lawfully with NPPF policy for development in "areas al risk of 
flooding"? 

17. In his judgment, H.H.J. Waksman Q.C. acknowledged that "the [Environment Agency] 
considered that the sequential test should be done because the development was not a 
change of use", but, having said as much in their letter of 2 Apri 1 2014, "took the point no 
further". Crematoria Management had relied on the "betterment" which would be achieved 
by the proposed development, and the planning officer had "obviously had that in mind" in 
the advice he gave the committee in paragraph 9.41 of his report. The officer "was not 
saying ... that the development was minor development or merely change of use ... ", but 
that" ... a sequential test was not required or appropriate because of the existing 
development at the site ... '' (paragraph 53 of the judgment). The judge said that "[if the 
officer] had supposed that there was an actual exception [to the sequential test in NPPF 
policy] for prior developed sites, along with minor development and change of use, that 
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would be an error, but clearly in context he was not saying that" (paragraph 59). He 
continued (in paragraph 60): 

"60 .... I agree that if all the [report] had said was that the sequential test was 
unnecessary because on a site specific basis the flood risk would be sufficiently 
mitigated and would not increase flood risk elsewhere, that would be to put the 
cart before the horse. It would assume the sequential test has been applied in 
favour of development, and one goes to the next stage. But that is not the point, or 
certainly not the main point made by the [report] on the sequential test in 
paragraph 9.41, clarified, insofar as necessary, by [Mr Denman 's] witness 
statement. The main point is tied to the fact of and the comparison with, the 
existing development and the scale of the new development, its relevant size and 
the fact of betterment." 

In the judge's view, the district council was entitled "to consider ... whether the sequential 
test is really necessary where it is analogous to a case of minor development ... " (paragraph 
61). He went on to say (in paragraph 62): 

"62. The short point can be expressed in another way. If the proposed development goes 
elsewhere, [i.e.] there was another site which was preferable under the sequential 
test, then the flood risk at the proposed site constituted by the restaurant would 
remain as well. If the development proposed, on the other hand, stayed on that site 
the flood risk would be mitigated overall. And it would lessen the extent of 
development in flood risk areas. This is precisely the sort of case where a common 
sense view, applying planning judgment of flood risk policy, should allow for an 
exception to be made. It cannot be attacked as irrational or wrong in principle, and 
in context I think that the reasoning behind it is clear enough." 

18. The judge found it possible to distinguish this case from R. (on the application of the 
Environment Agency) v Tonbridge and Malling Borough Council [2006] 2 P. & C.R. 29, on 
the basis that the main issue there, as he saw it, had not been whether a local planning 
authority could lawfully decline to apply the sequential test, but whether the sequential test 
had in fact been performed (paragraph 63). In this case, he said, the district council was not 
contending that, "as a matter of law, ... whenever there was a previous developed site, the 
test had no application'', but rather that "for specific reasons relating to this site and the 
unusual circumstances pertaining to it, ... it was proper to disregard the test as being 
unnecessary" (paragraph 64). 

19. The relevant passages in the judgment of Lloyd Jones J., as he then was, in Tonbridge and 
Malling Borough Council, which seem to me to be very much in point here, were these (in 
paragraphs 52, 67 and 68): 

"52. So the Council was ... maintaining that the sequential test [in PPG25, 
"Development and Flood Risk"] can have no application in reality to the 
redevelopment of existing sites because it is beyond the Council's control. 
However it is now accepted by the Council that this is incorrect as a matter of law 
and that it is a misconception that PPG25 and the sequential test in PPG25 apply 
only to greenfield sites. 
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67. There is in any event a more fundamental flaw in the process by which the 
Committee arrived at its decision to grant planning permission in this case. It gives 
rise to a further reason why I am unable to conclude the Committee may be taken 
to have applied the sequential test. Reference has been made above to the opinion 
held by the Council that the sequential test in PPG25 applies only to applications 
for the development of Greenfield sites and has no application to previously 
developed land where there are historic use rights. This view was propounded by 
the Council in the Urban Capacity Study. It is now accepted by the Council that 
that view is erroneous .... There was no attempt in the hearing before me to justify 
that previously held view. 

68. However, it is clear that at the date of the grant of the planning permission with 
which we are concerned that erroneous view was held by the planning officials 
within the Council. Accordingly, they considered that the sequential test was 
simply not applicable to the decision before the Planning Committee in relation to 
this site ..... " 

20. For the parish council, Mr Richard Kimblin Q.C. submitted that the district council had 
misunderstood and failed to apply NPPF policy for the sequential test. Under that policy a 
sequential assessment was required in this case, but had not been carried out. The purpose 
of applying the sequential test, as the NPPF makes clear, is not to compare the existing risk 
of flooding with the risk of flooding after the development has been carried out, but to direct 
development away from areas where the risk is highest, always subject to the developer 
demonstrating that his development is "necessary". 1n this case there was no doubt that 
policy for the sequential test applied. The proposal was for development in an area "at risk 
of flooding". Some of the development would be within Flood Zone 3a and 3b- the highest 
category of flood risk. Not only that; as the district council had accepted, flood 
compensation measures would be necessary for it. The site had not been allocated for the 
development of a crematorium in the development plan through the application of the 
sequential test. And the proposal was not for "minor development" or for a change of use. In 
their letter to Mr Onions dated 2 April 2014 the Environment Agency had made it clear that 
in their view the sequential test applied to the proposed development, and was a matter for 
the district council as local planning authority to deal with. They were right. The withdrawal 
of their objection depended on their being satisfied with the proposed flood compensation 
measures. But satisfying them that those measures were adequate and effective was not to 
discharge the sequential test. Under NPPF policy, the flood compensation works had no 
bearing on the requirement for the sequential test to be applied. They would fall to be 
considered under the exception test, which is a separate exercise. Mr Kimblin submitted that 
the judge's conclusions - based largely on the concept of "betterment" - did not recognize 
this. 

21. Ms Clare Parry, for the district council, and Mr David Elvin Q.C., for Crematoria 
Management, defended the judge's conclusions. Ms Parry submitted that "[the] essential 
reasoning in the officer's report was that a sequential test was not required because the site 
was already developed" (paragraph 38 of her skeleton argument), but also that the district 
council was "entitled in principle to decide in [its] planning judgment not to apply a 
sequential test .. .'' (paragraph 53). Mr Elvin submitted that the district council was free to 
depart from NPPF policy for the sequential test if there was good reason to do so. There was 
nothing in the officer's report to suggest that he had misinterpreted or misapplied the policy. 
His advice in paragraph 9.40 of the report shows that he understood it to be, as Mr Elvin 
described it, a "locational selection policy". But his advice in paragraph 9.41 was that the 
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sequential test did not need to be applied in this case, and that advice was amply justified. 
The proposal complied with the objectives ofNPPF policy. There was already development 
on the site. The increase in floor space was less than would amount to "minor development'' 
as defined in the PPG. The scheme had been designed to concentrate built development in 
Flood Zone 1, the part of the site at lowest risk of flooding. Far from increasing the risk of 
flooding, the proposed development would achieve "betterment" by reducing flood risk to 
an acceptable level, both on the site and on adjacent land- as the Environment Agency had 
accepted. If the development were to go ahead somewhere else, that benefit would be 
foregone. All of this had to be seen against the background of Westerleigh's site search 
report and the search for sites carried out by the Chilterns Crematorium Joint Committee. 
As a matter of planning judgment, the officer's view was reasonably open to him. The 
committee was entitled to act on the advice he gave, and not to follow NPPF policy for the 
sequential test. Plainly, it accepted that in the circumstances there was no need for a 
sequential assessment of alternative sites. The parish council had not argued that the 
officer's view was Wednesbury unreasonable, or his reasons inadequate. 

22. The law that applies to planning officers' reports to committee is well established and clear. 
Such reports ought not to be read with undue rigour, but with reasonable benevolence, and 
bearing in mind that they are written for councillors with local knowledge (see the judgment 
of Baroness Hale of Richmond in R. (on the application of Morge) v Hampshire Counly 
Council [2011] UKSC 2, at paragraph 36, and the judgment of Sullivan J., as he then was, in 
R. v Mendip District Council, ex parte Fabre (2000) 80 P. & C.R. 500, at p.509). The 
question for the court will always be whether, on a fair reading of his report as a whole, the 
officer has significantly misled the members on a matter bearing upon their decision, and 
the error goes uncorrected before the decision is made. Minor mistakes may be excused. It 
is only if the advice is such as to misdirect the members in a serious way - for example, by 
failing to draw their attention to considerations material to their decision or bringing into 
account considerations that are immaterial, or misinforming them about relevant facts, or 
providing them with a false understanding of relevant planning policy - that the court will 
be able to conclude that their decision was rendered unlawful by the advice they were given 
(see the judgment of Sullivan L.J. in R. (on the application of Siraj) v Kirklees Metropolitan 
District Council [2010] EWCA Civ 1286, at paragraph 19, citing the familiar passage in the 
judgment of Judge L.J., as he then was, in R. v Selby District Council, ex parte Oxton Farms 
[1997] E.G.C.S. 60). Unless there is evidence to suggest otherwise, it may reasonably be 
assumed that, if the members followed the officer's recommendation, they djd so on the 
basis of the advice that he or she gave ( see the judgment of Lewison L.J. in Palmer v 
Herefordshire Council [2016] EWCA Civ 1061, at paragraph 7). 

23. Here the officer's reference to "sequential assessment" in paragraph 9 .41 of his report must 
of course be read in its context. As one can see from paragraph 9.40, he was clearly 
conscious of the policies in paragraphs 99 and l 00 of the NPPF. He did not refer explicitly 
to the policies in paragraphs 101 to l 04, but in my view nothing turns on that. In paragraph 
9.41 he mentioned the Flood Risk Assessment and Drainage Strategy, the fact that the 
application site was "within an area liable to flood", and the Environment Agency's 
objection on grounds relating to "flood risk" and "ecology". His advice was that, subject to 
the amendments and the provision of further information sought by the Environment 
Agency, the proposed development "would not give rise to increased flood risk", but that, 
"in view of the fundamental importance of the flood risk issue", it was still necessary for 
amended details of the flood compensation scheme and an addendum to the Flood Risk 
Assessment and Drainage Strategy to be approved before planning permission could be 
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granted. That is the context in which one finds the sentence in which the officer referred to 
"sequential assessment": 

"The proposal relates to an already developed site, and therefore a sequential 
assessment is unnecessary." 

24. How should one read that sentence? It is clear that the officer was of the view that in this 
case there was no need for a sequential assessment to be carried out. But did he simply 
mean that a sequential assessment was not required by NPPF policy because the site was 
"already developed"? Or did he mean that although NPPF policy normally required a 
sequential assessment for a proposal such as this, notwithstanding that the site was "already 
developed'', a departure from the policy was in his view justified? And if it was the latter, 
what justification did he give for that departure from policy? 

25. Without any help from Mr Denman's evidence in his witness statement of22 December 
2015, I would read the disputed sentence in paragraph 9 .4 l, in its context, as meaning that 
NPPF policy for the sequential test, properly construed, did not apply to the proposed 
development, because the policy does not require a sequential assessment to be undertaken 
for the redevelopment of an already developed site. There is no suggestion in paragraphs 
9.40 and 9.41, or anywhere else in the officer's report, that the members were being invited 
to depart from NPPF policy for the sequential test, or that a possible basis was being put 
forward for doing so if this was the course they chose to take. 

26. I see no reason to think that the officer did not mean exactly what he said. He did not say 
that NPPF policy for the sequential test applied to the proposal, but that in his view the 
policy should be departed from - in effect, disapplied - in the particular circumstances of 
this case, and for the particular reasons he gave. His advice was that the sequential test in 
NPPF policy did not apply in this case because the proposal was for a site that already had 
development on it. The site was "already developed", and "therefore", he said, a "sequential 
assessment is unnecessary". 

27. The other advice the officer gave in these two paragraphs of his report was not, as I read it, 
put forward as a justification for departing from, or disapplying, NPPF policy. Paragraph 
9.40 merely summarizes the policies in paragraphs 99 and 100 of the NPPF. And the rest of 
the advice in paragraph 9.41 is not about the sequential test. It is about other aspects of the 
policies in paragraphs 102 and 103 of the NPPF -which are explicitly separate from and 
additional to the sequential test: the Environment Agency's .. requirements in relation to 
flood risk (both on the site and elsewhere) and ecology" and the need for "amended details 
of the flood compensation scheme" to be submitted and agreed before planning permission 
could be granted. The officer did not say that this was - or was in effect - a proposal for 
"minor development" or for a change of use, within the scope of the policy for exemptions 
from the sequential test in paragraph 104 of the NPPF. Nor did he rely on the concept of 
"betterment'' as a justification for departing from the policy. What he said was that the 
proposed development "would not give rise to increased flood risk", and that he considered 
this to be "a neutral factor in the plannjng balance". Nor again did he rely on the assessment 
of need and the content and conclusions of Westerleigh's site search report. 

28. If my understanding of the advice the officer gave on the sequential test is correct, I think 
that advice was not a true reflection of government policy for development in "areas at risk 
of flooding" in paragraphs 99 to 104 of the NPPF. The sequential test is distinct from, and is 
to be applied prior to, the exception test, which involves a different exercise (see paragraphs 
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4 and 5 above). The aim of the sequential test, as paragraph IO l explains, is to "steer new 
development to areas with the lowest probability of flooding". Where it applies, it involves 
an assessment of the availability of''sites appropriate for the proposed development in areas 
with a lower probability of flooding". It is required not only for "new development" 
proposed on sites which have not previously been developed but also for "new 
development" on land that is already developed (see paragraphs 52, 67 and 68 of Lloyd 
Jones J. 's judgment in Tonbridge and Malling Borough Council, quoted in paragraph 19 
above). And it is not said to be inapplicable to development that would reduce flood risk. 
The Government provided expressly for exemptions from it, in paragraph 104. There is a 
general exemption for developments "on sites allocated in development plans through the 
Sequential Test", and two specific exemptions - for "minor development" and for "changes 
of use". None of those exemptions applied here. It follows that if- as 1 think - the officer's 
advice in the fourth sentence of paragraph 9.41 of his report was that under NPPF policy a 
sequential test was unnecessary in this case because the proposal was for "an already 
developed site", that advice was based on a misinterpretation of the policy. This was an 
error of law. 

29. Even ifmy understanding of the disputed sentence in paragraph 9.41 is incorrect, I would 
still conclude that officer's advice on the sequential test was flawed. A local planning 
authority is, of course, free to depart from national planning policy, even policy as basic as 
this. But if it does that, it must do so consciously and for good reason - as Lloyd Jones J. 
observed in Tonbridge and Malling Borough Council (in paragraph 32 of his judgment). I 
do not think that was done here. 

30. Apart from the disputed sentence, the advice the officer gave in paragraph 9.41 was not, as I 
read it, directed to the sequential test, but rather to the exception test and, in particular, the 
acceptability of the proposed flood compensation scheme. It explains why he was able to 
conclude that the proposal satisfied a different part ofNPPF policy for development in 
"areas at risk of flooding" - the part relating to "flood risk" before and after a proposed 
development is in place. But ifhe were saying, in effect, that the proposal should escape one 
part of the policy simply because it satisfied another, which it also had to satisfy in any 
event, I do not think that could have been an adequate basis for departing from the policy. 
Something more would logically be required. If that was "betterment", for example, or the 
fact that the increase in floor space was less than would amount to "minor development" 
under paragraph I 04 of the NPPF and the relevant guidance in the PPG, or some other 
factor, one would have expected the officer to identify it explicitly as a consideration 
justifying a departure from policy. But he did not do that. I think the advice he gave in 
paragraph 9 .41, even if it was intended to provide the committee with reasons for departing 
from the policy for the sequential test, would still have been misleading on the sense and 
effect of NPPF policy for development in "areas at risk of flooding". If, however, the only 
justification he was suggesting for a departure from the policy was that the proposal was for 
"an already developed site", I cannot see how this, on its own, could be a proper reason for 
departing from a policy that applies to sites which are developed as well as to sites which 
are not. 

31. Either way, therefore, the advice the members were given on NPPF policy for the sequential 
test was in my view defective in law. It follows that I disagree with the judge's conclusion 
on this ground of the claim. 
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Mr Denman 's witness statement 

32. Should that analysis be revised in the light of Mr Denman 's evidence in his witness 
statement? The judge was persuaded to take that evidence into account. Mr Kirnblin 
submitted to us that he was wrong to do so, Ms Parry and Mr Elvin that he was right. Mr 
Kimblin relied on the decision of this court in R. v Westminster City Council ex parte 
Ermakov [ 1996] 2 All E.R. 302, followed, in a planning case, in R. (on the application of 
Lanner Parish Council) v Cornwall Council and Coastline Housing Ltd. [2013] EWCA Civ 
1290 (see, in particular, the judgment of Jackson L.J., with which Rimer and Lewison L.JJ. 
agreed, at paragraphs 59 to 65). He argued that Mr Denman's witness statement was not 
admissible to make good the advice given in the committee report, and that in any event the 
evidence it contains in some respects contradicts that advice. Ms Parry and Mr Elvin 
submitted that the judge was acting well within his discretion in admitting the evidence. The 
witness statement did not set out to correct any errors in the report, or provide essential 
reasoning that it lacked, or contradict the advice it contained. It merely elucidated the advice 
in the report (see, for example, the judgment of Stanley Burnton J. in R. (on the application 
of Nash) v Chelsea College of Art and Design [2001] EWHC 538 (Admin). To allow the 
district council to rely on it would not be to permit "a public authority ... to adduce 
evidence which directly contradicts its own official records of what it decided and how its 
decisions were reached" - as Jackson L.J. put it in his judgment in Lanner Parish Council 
(at paragraph 64). 

33. Mr Denman's witness statement runs to 30 paragraphs. The first 18 relate to the 
Environment Agency's response to the proposal and the district council's determination of 
the application for planning permission. The remaining 12 are devoted to explaining the 
advice in paragraphs 9.40 and 9.41 of the committee report. 

34. In paragraph 8 of his witness statement Mr Denman says that "at no stage have [the 
Environment Agency] advised [the district council that] a sequential test is necessary in this 
case or raised any objection to the development on the basis of the absence of a sequential 
test". In paragraph 19 he says: 

"The report ... indicates that a sequential assessment is unnecessary as the site is 
already developed. I did not deal extensively with the question of whether a 
sequential test is required because this was not an issue raised by any of the 
objectors and [the Environment Agency] had not raised an objection on this basis. 

and, in paragraph 20: 

"It did not seem to me that the NPPF specifically anticipated the situation before me, 
which was a case where there was an existing development on a site which was 
causing harm in flooding terms, and a proposed development which would reduce 
the flooding harm caused. It did not seem to me that having regard to the aims of the 
NPPF it was intended a Sequential Test should be required in this situation." 

He says he was "supported in this view by the fact that in [his] judgment the development 
proposed was closely analogous to 'Minor Development"' (paragraph 21 ). He says that the 
"reference [in the PPG's definition of "minor development"] to minor non-residential 
extensions was particularly relevant"; that "the increase in enclosed footprint between the 
size of the Riviera restaurant and the size of the proposed crematorium was less than 250 
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square metres"; and that the fact that the restaurant "could be extended by 250 square 
metres in flood zone 3 without any requirement for a sequential assessment" (paragraph 23). 
He says he based his judgment that a sequential test was not required on what he 
"considered to be the aims of the NPPF", taking into account a number of factors: that the 
site was already developed; that the existing building - the restaurant - was entirely within 
Flood Zone 3 and would be replaced by the crematorium building on higher ground within 
Flood Zone l; that the works within Flood Zone 3 would be minor changes in ground level, 
the replacement bridge over the River Thame, and compensation works to mitigate the 
impact of ground-raising within the flood plain; that both the restaurant and the 
crematorium were development in the "Less Vulnerable" category (paragraph 24a to d); that 
the Environment Agency were satisfied by the proposed compensation measures 
(paragraphs 24e and g); the definition of "minor development" in the PPG (paragraph 24f); 
and the fact that the Environment Agency "did not express the view that a sequential 
assessment should be carried out" (paragraphs 24g and 29). He says he did not accept the 
argument that a sequential assessment was unnecessary because the proposal was a "change 
of use", and emphasizes that the report "states that the proposal relates to an already 
developed site" (paragraph 25). Between the committee's decision to approve the proposal 
on 10 December 2014 and the grant of planning permission on 18 June 2015, "[none] of the 
objectors raised any concern about either the need for a sequential test or about the 
application of the presumption in favour of sustainable development" (paragraph 28). 
Finally, says Mr Denman, he "would assume that if [the Environment Agency] considered 
that a sequential test was required they would make that very clear to [the district council]" 
(paragraph 29). 

35. As the authorities show, the court should always be cautious in admitting evidence which, in 
response to a challenge to a grant of planning permission, elaborates on the advice given by 
a planning officer in his report to committee - the more so when it expands at length on the 
advice in the report, or even differs from it. This is not simply because an attempt to 
reinforce the advice given in the report may only strengthen the argument that the advice 
fell short of what was required, or was such as to mislead the committee. It is also for the 
more basic and no less obvious reason that the committee considered the proposal in the 
light of the advice the officer gave, not the advice he might now wish to have given having 
seen the claim for judicial review. Of course, evidence in a planning officer's witness 
statement cannot correct an error of law in the assessment of the proposal on which the 
committee relied when it made its decision. In some cases, however, it can shed useful light 
on the advice he gave to the members in his report. 

36. I do not think the judge was necessarily wrong to admit the evidence in Mr Denman's 
witness statement, though his decision to do so was perhaps generous to the district council. 
It is true that the evidence does not seem to contradict the advice given in paragraphs 9.40 
and 9.41 of the report to committee. However, it does add a good deal to that advice. It thus 
demonstrates how much might have been said to the members about the sequential test 
when they had the proposal before them, but was not in fact said. It introduces a number of 
considerations that do not feature in the report, including the concept of the development 
being beneficial in that it would "reduce the flooding harm caused" - the concept of 
"betterment". But so far as I can see, it does not purport to justify a departure in this case 
from NPPF policy for the sequential test. If it had purported to do that, it would have been 
differing from, or contradicting, the advice given in the report. Like the advice in the report, 
however, it seems to be based on an interpretation of the policy as being inapplicable where 
the proposal is for development on a previously developed site. So in my view, even if this 
is admissible evidence in the claim for judicial review, it does not negate the conclusion that 
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Local Government Act 1972 c. 70 
s. 101 Arrangements for discharge of 
functions by local authorities. 

101.- Arrangements for discharge of 
functions by local authorities. 

(1) Subject to any express provision 

contained in this Act or any Act passed after 

this Act, a local authority may arrange for 

the discharge of any of their functions-

(a) by a committee, a sub-committee or 

an officer of the authority; or 

(b) by any other local authority. 

(lA) A local authority may not under 

subsection (l)(b) above arrange for the 

discharge of any of their functions by 

another local authority if, or to the extent 

that, that function is also a function of the 

other local authority and is the 

responsibility of the other authority's 

executive. 

(18) Arrangements made under subsection 

(l){b) above by a local authority ("the first 

authority") with respect to the discharge of 

any of their functions shall cease to have 

effect with respect to that function if, orto 

the extent that, -

(a) the first authority are operating or 

begin to operate executive arrangements, 

and that function becomes the 

responsibility of the executive of that 

authority; or 

(b) the authority with whom the 

arrangements are made ("the second 

authority") are operating or begin to 

operate executive arrangements, that 

function is also a function of the second 
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authority and that function becomes the 

responsibility of the second authority's 

executive. 

(IC) Subsections (IA) and (1B) above do not 

affect arrangements made by virtue of 

[section 9EA or 19 of the Local Government 

Act 2000] 2 (discharge of functions of and by 

another authority). 

l l [ 

(ID) A combined authority may not arrange 

for the discharge of any functions under 

subsection (1) if, or to the extent that, the 

function is a mayoral function of a mayor for 

the area of the authority. 

(IE) "Mayoral function" has the meaning 

given by section 107G (7) of the Loca I 

Democracy, Economic Development and 

Construction Act 2009. 

l 3 

(2) Where by virtue of this section any 

functions of a local authority may be 

discharged by a committee of theirs, then, 

unless the local authority otherwise direct, 

the committee may arrange for the 

discharge of any of those functions by a sub

committee or an officer of the authority and 

where by virtue of this section any functions 

of a local authority may be discharged by a 

sub-committee of the authority, then, 

unless the local authority or the committee 

otherwise direct, the sub-committee may 

arrange for the discharge of any of those 

functions by an officer of the authority. 

(3) Where arrangements are in force under 

this section for the discharge of any 

functions of a local authority by another 

local authority, then, subject to the terms of 

the arrangements, that other authority may 

arrange for the discharge of those functions 

by a committee, sub-committee or officer of 

theirs and subsection (2) above shall apply 

in relation to those functions as it applies in 

relation to the functions of that other 

authority. 

(4) Any arrangements made by a local 

authority or committee under this section 

for the discharge of any functions by a 

committee, sub-committee, officer or local 

authority shall not prevent the authority or 

https://uk.westlaw.com/Document/120F7FEC0E44911 DA8D70A0E70A 78E D65Niew/FullText.html?originationContext=document&transilion Type=Docu... 2/7 



Page 320 of 326

1/7/2021 s. 101 Arrangements for discharge of functions by local authorities. I Westlaw UK 

committee by whom the arrangements are 

made from exercising those functions. 

(5) Two or more local authorities may 

discharge any of their functions jointly and, 

where arrangements are in force for them to 

doso,-

(a) they may also arrange for the 

discharge of those functions by a joint 

committee of theirs or by an officer of one 

of them and subsection (2) above shall 

apply in relation to those functions as it 

applies in relation to the functions of the 

individual authorities; and 

(b) any enactment relating to those 

functions or the authorities by whom or 

the areas in respect of which they are to 

be discharged shall have effect subject to 

all necessary modifications in its 

application in relation to those functions 

and the authorities by whom and the 

areas in respect of which (whether in 

pursuance of the arrangements or 

otherwise) they are to be discharged. 

(SA) Arrangements made under subsection 

(5) above by two or more local authorities 

with respect to the discharge of any of their 

functions shall cease to have effect with 

respect to that function if, or to the extent 

that, the function becomes the 

responsibility of an executive of any of the 

authorities. 

(SB) Subsection (SA) above does not affect 

arrangements made by virtue of (section 

9EB or 20 of the Local Government Act 

2000) 4 (joint exercise of functions). 

l i [ 

(SC) Arrangements under subsection (5) by 

two or more local authorities with respect 

to the discharge of any of their functions 

cease to have effect with respect to that 

function if, or to the extent that, the function 

becomes a general function of a mayor for 

the area of a combined authority. 

(SD) Subsection (SC) does not prevent 

arrangements under subsection (5) being 

entered into in respect of that function by 

virtue of section 107E of the Local 

Democracy, Economic Development and 
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Construction Act 2009 (joint exercise of 

general functions). 

(SE) In subsection (SC), "general functions" 

has the meaning given in section 107D(2) of 

that Act. 

ls 
(6) A local authority's functions with respect 

to levying, or issuing a precept for, a rate 

[ ••• ] 
6 shall be discharged only by the 

authority. 

(6A) Community Infrastructure Levy under 

Part 11 of the Planning Act 2008 is not a rate 

for the purposes of subsection (6). 

l 1 [ ... ] a[ ... ] 9 

(8) Any enactment, except one mentioned 

in subsection (9) below, which contains any 

provision-

(a) which empowers or requires local 

authorities or any class of local 

authorities to establish committees 

(including joint committees) for any 

purpose or enables a Minister to make an 

instrument establishing committees of 

local authorities for any purpose or 

empowering or requiring a local authority 

or any class of local authorities to 

establish committees for any purpose; or 

(b) which empowers or requires local 

authorities or any class of local 

authorities to arrange or to join with other 

authorities in arranging for the exercise by 

committees so established or by officers 

of theirs of any of their functions, or 

provides that any specified functions of 

theirs shall be discharged by such 

committees or officers, or enables any 

Minister to make an instrument conferring 

such a power, imposing such a 

requirement or containing such a 

provision; 

shall, to the extent that it makes any such 

provision, cease to have effect. 

[ ... ] 10 

(10) This section shall not authorise a local 

authority to arrange for the discharge by 

any committee, sub-committee or local 

authority of any functions which by any 

enactment mentioned in subsection (9) 

above are required or authorised to be 

discharged by a specified committee, but 
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the foregoing provision shall not prevent a 

local authority who are required by or under 

any such enactment to establish, or 

delegate functions to, a committee 

established by or under any such enactment 

from arranging under this section for the 

discharge of their functions by an officer of 

the local authority or committee, as the 

case may be. 

(l0A) In determining what arrangements to 

make for the discharge of any functions, a 

principal council in Wales may act as if 

paragraph (f) were omitted from subsection 

(9) above. 

111 [ ... ) 12 

(12} References in this section and section 

102 below to the discharge of any of the 

functions of a local authority include 

references to the doing of anything which is 

calculated to facilitate, or is conducive or 

incidental to, the discharge of any of those 

functions. 

(13) In this Part of this Act "local authority" 

includes the Common Council, the Sub

Treasurer of the Inner Temple, the Under 

Treasurer of the Middle Temple,[ ... ] 13 [ any 

joint authority[ ... ] 15 , ] 14 [ an economic 

prosperity board, a combined authority 

J 16 [ ... ] 17 [, J 18 [ a sub-national transport 

body,) 19 [ •.• ,) 20 a joint board on which a 

local authority within the meaning of this 

Act or any of the foregoing authorities are 

represented and, without prejudice to the 

foregoing, any port health authority. 

(BA) In this section "local 

authority"includes the London Fire 

Commissioner; but nothing in this section 

authorises functions of the Commissioner to 

be discharged by a committee or sub

committee of the Commissioner. 

121 

(14) Nothing in this section affects the 

operation of section 5 of the 1963 Act or the 

Local Authorities (Goods and Services) Act 

1970. 

(15) Nothing in this section applies in 

relation to any function under the Licensing 
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Act 2003 of a licensing authority (within the 

meaning of that Act). 
l 22 

Notes 

1 Amended by Local Authorities (Executive 

Arrangements) (Modification of Enactments and 

Further Provisions) (Wales) Order 2002/803 art.3 

(April l, 2002) 

2 Words inserted by Local ism Act 2011 c. 20 Sch.3 

para.3(2) (May 4, 2012) 

3 Added by Cities and Local Government Devolution 

Act 2016 c. l Sch.5 para.4(a) (March 28, 2016) 

4 Words inserted by Localism Act 2011 c. 20 Sch.3 

para.3(3) (May 4, 2012) 

5 Added by Cities and Local Government Devolution 

Act 2016 c. l Sch.5 para.4(b) (March 28, 2016) 

6 Words repealed (subject to savings in S.I. 

1990/431, art. 4, Sch. 1 para. l(b)) by Local 

Government and Housing Act 1989 (c.42). ss. 45(4) 

(5), 194(4), Sch. 12 Pt. II 

7 Added by Planning Act 2008 c. 29 Pt 11 s.224(1) 

(April 6, 2009) 

8 Repealed by Legislative Reform (Local 

Government) (Animal Health Functions) Order 

2009/1375 art.2(l)(a) (May 31, 2009) 

9 Repealed by Legislative Reform (Local 

Government) {Animal Health Functions) Order 

2009/1375 art.2(l)(b) (May 31, 2009) 

10 Repealed by Marine and Coastal Access Act 2009 c. 

23 Sch.22(4) para.1 (April 1, 2011 as SI 2011/556) 

11 Added by Local Government (Wales) Act 1994 c. 19 

Sch.15 para.26(3) (April 3, 1995 subject to saving 

specified in SI 1995/852 art.9(2)) 

12 Repealed by Local Government Act 1985 (c.51), ss. 

1. 102, Sch. 17 

13 Words repealed by Policing and Crime Act 2017 c. 3 

Sch.2(2) para.38(2) (April 1, 2018) 

14 Words inserted by Local Government Act 1985 

(c.51). s. 84(11. Sch. 14 para. 15 

15 Words repealed by Police Reform and Social 

Responsibility Act 2011 c. 13 Sch.16(3) para.105 

(November 22, 2012) 

16 Words inserted by Local Democracy, Economic 

Development and Construction Act 2009 c. 20 

Sch.6 para.19 (December 17, 2009) 

17 Words repealed by Deregulation Act 2015 c. 20 
Sch.13(3) para.6(7)(g) (May 26, 2015) 

18 Words inserted by Local Government and Public 

Involvement in Health Act 2007 c. 28 Sch.1311) 

para.9 (Aprill, 2008) 

19 Words inserted by Cities and Local Government 

Devolution Act 2016 c. l Sch.5 para.4(c) (March 28, 

2016) 

20 Words repealed by Education Reform Act 1988 

(c.40), ss. 231(7), 235{6), 237(2), Sch. 13 Pt. I 

21 Added by Policing and Crime Act 2017 c. 3 Sch.2(2) 
para.38(3) {Apr;J 1, 2018) 
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22 Added by Licensing Act 2003 c. 17 Sch.6 para.58 

(November 24, 2005) 
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Local Government Act 1972 c. 70 
s. 111 Subsidiary powers of local authorities. 

111.- Subsidiary powers of local authorities. 

(1) Without prejudice to any powers 

exercisable apart from this section but 

subject to the provisions of this Act and any 

other enactment passed before or after this 

Act, a local authority shall have power to do 

any thing (whether or not involving the 

expenditure, borrowing or lending of money 

or the acquisition or disposal of any 

property or rights) which is calculated to 

facilitate, or is conducive or incidental to, 

the discharge of any of their functions. 

(2) For the purposes of this section, 

transacting the business of a parish or 

community meeting or any other parish or 

community business shall be treated as a 

function of the parish or community 

council. 

(3) A local authority shall not by virtue of 

this section raise money, whether by means 

of rates, precepts or borrowing, or lend 

money except in accordance with the 

enactments relating to those matters 

respectively. 

(4) In this section "local authority" includes 

the Common Council. 
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l Act modified by Representation of the People Act 

1983 (c.2), s. 40(2), S.1.1979/1123, arts. 4(2), 5, 

extended by Charlwood and Herley Act 1974 {c.11), 

s.2 Words of enactment omitted under authority of 

Statute Law Revision Act 1948 (c 62), s.3Powerto 

modify Act conferred by Representation of the 

People Act 1983 {c.2), s. 39(6)(7) 

2 S. 111 extended by Housing Act 1974 le. 44), s. 

126(1), extended by Water Act 1989 {c.15), s. 164(2), 

ss. 58(7), 101(1), 141(6), 160(1)(2)(4), 163, 189(4)

(10), 190, 193(1), Sch. 26 paras. 3(1)(2), 17, 40{4), 

57(6), 58 

3 S.111 extended by Housing Act 1974 (c. 44), s. 

126(1), extended by Water Act 1989 (c.15), s. 164{2), 

ss. 58(7), 101(1), 141(6), 160(1){2)(4), 163, 189(4)

(10), 190, 193(1), Sch. 26 paras. 3(1)(2), 17, 40(4), 

57(6), 58 S. 111 amended by Local Government Act 

1985 (c.51), ss. 1, 57(7), Sch. 13 para. 12(a) 
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