
Appendix 8: Statement of Case for Appeal (Broxtowe Borough Council) 
 
 
Index 
 
1. Statement of Case for Appeal, including Draft Statement of Common Ground 

 



N1563 - Statement of Case ref BBC 19/00465/FUL  1 

APPELLANT’S STATEMENT OF CASE 

Appeal to Secretary of State against a refusal by Broxtowe Borough 
Council to grant the appellant planning permission 

Application reference: 19/00465/FUL 

 

 

Preliminary 

1. The appellant’s statement of case (‘ASC’) should be read with the documents 

listed in the Supporting Documents section which are comprised within a total 

of 17 appendices. References to these appendices will be to App/1, App/2 

and so on and where specific documents are concerned the references will be 

to App/1/1, App/2/1 and so on. A number of these appendices contain internal 

indexes.        

2. The ASC is accompanied by its own appendix containing various plans which 

will enable the Inspector to more readily understand the ASC. References to 

documents within this appendix will be to ASC/1 and so on. The draft 

statement of common ground will be found at ASC/9. 

3. The applicant for planning permission to Broxtowe Borough Council (‘BBC’) 

was Bramcote Unity Park Charitable Incorporated Organisation (Bramcote 

CIO). The application was made through the agency of Geoffrey Prince 

Associates (a planning consultancy). The application was refused under a 

decision notice dated 24 July 2020. The appeal is made to the Secretary of 

State under 78 of the TCPA 1990 and planning permission is sought for the 

proposal under the application reference 19/00465/FUL.  

4. As the application site (‘AS’) straddles the area of Nottingham City Council 

(‘NCC’) (the split is approximately 80/20% in NCC’s favour) an application for 

planning permission also had to be made to NCC. Both applications were 



N1563 - Statement of Case ref BBC 19/00465/FUL  2 

dealt with separately even though the proposed development is an indivisible 

scheme. It therefore meant that the appellant has had to appeal both 

decisions.1  

5. It is appropriate that both appeals should be heard by the same Inspector. 

The documentation in both appeals, along with the appendices to both ASCs, 

are virtually identical in order to avoid unnecessary duplication. It will also 

enable the Inspector to work from a single composite bundle. Both authorities 

(the ‘LPAs’) (along with one other authority in the Greater Nottingham area) 

have aligned core planning strategies (adopted in September 2014) and 

similar planning policies (See NCC’s Local Plan Part 2 (adopted in January 

2020) and BBC’s Local Plan Part 2 (adopted in October 2019)). 

6. The appellant apologises for the length of its ASC (in both appeals) but it is 

intended that it should address (a) the decisions of both LPAs in a 

comprehensive fashion in what is an indivisible scheme; (b) a complex of 

difficult issues, not least the planning approach in a case involving large-scale 

infestation by Japanese knotweed (‘JKW’); and (c) the very large number of 

documents which both applications have generated. It is hoped that the ASC, 

despite its length, will enable the Inspector to identify what the main issues 

are for his decision and the appropriate mode of disposal (the appellant is 

seeking a public inquiry).        

Scheme outline    

7. The scheme involves the construction of enabling development consisting of 

eleven detached dwellings and garages (to be built off a new east/west 

access road off Edenbridge Court, Wollaton and Sandy Lane, Bramcote, in 

Nottingham) along with infrastructure works necessary to create a community 

park, including creation of a new public right of way (‘PROW’) (providing an 

east/west link to the wider area and the existing paths in the adjoining LNRs) 

 
1  The appellant’s architect questioned the rationale of decision-making by NCC/BBC acting separately, 
    suggesting in his telephone conversation with Robert Percival of NCC on 10 June 2020 (App/11A) that the 
    process might be better resolved by way either of a lead authority approach or a special purpose joint 
    committee comprised of selected members from both authorities. In either case enabling powers exist in 
    the Local Government Act 1972, ss.101 and 111 (App/17).       



N1563 - Statement of Case ref BBC 19/00465/FUL  3 

in an AS extending to 4.7 ha (11.61 acres).2 Nine of these dwellings will be 

located on sloping land along the northern extent of the AS (within the area of 

NCC) in what is contended to be area of limited conservation/floristic value. 

The remaining two dwellings will be located within the area of BBC (which is 

agreed to be of limited arboricultural value) on the south-west side of the AS, 

whose access will be via a private drive serving Nos. 68, 70, 72 and 74 Sandy 

Lane, which will sit behind and to the south of Nos. 66/64 and 70/72 Sandy 

Lane on the south west side of the AS. This is the main seat of the JKW 

infestation which is thought likely to have begun as a result of fly-tipped 

garden waste in around the early 2000s, if not earlier, by way of vehicular 

access across unfenced land vested in BBC off Markham Road. The evidence 

for this is in the statement of a JKW specialist (Mathew Day of Environet UK 

Ltd)3 which will be referred to later.    

8. The construction of eleven dwellings4 constitutes enabling development as it is 

intended to fund the long-term enhancement and management of the 

remainder of the AS (as newly-created public open space) whose benefits are 

such that they will outweigh any harms associated with the proposal. It is 

hoped that the scheme will facilitate the eventual merger of the proposed 

community park (to be known as ‘Bramcote Unity Park’ (‘BUP’)) with other 

public open spaces.5  

 
2  The area of built and ancillary development extends to 1.3 ha (3.2 acres) or 28% of the AS whereas the 
    proposed open space extends to 3.02 ha (7.5 acres) or 72% of the AS. The AS within NCC’s area extends to 
    3.78 ha (9.3 acres) (80%) whereas 0.96 ha (2.4 acres) (20%) is within BBC’s area.    
3  App/9. 
4  These dwellings will be low carbon, high quality designed houses in an area of the AS which will be visually 
    concealed which is of lesser quality for nature conservation purposes. The plots are located on the northern 
    periphery of the AS where it adjoins existing development and includes land which is covered by JKW which 
    will be removed in its entirety by a specialist contractor. See Figure 3 on p.14 of the Planning Statement for 
    a layout of the proposed works (also at ASC/2). Plans and design details will also be found in the Supporting 
    Documents section (this is not an appeal which is likely to turn on design detailing).  
5  BUP is the brainchild of Andrew Rutherford and his father-in-law Christopher Hickling, two local  
    Businessmen, who, from childhood, have enjoyed a strong local connection with the AS and the surrounding 
    open spaces. The AS was purchased at auction in August 2018 from the Trustees of the Willoughby Estate 
    and is vested in a company (NG8 3RJ Ltd) which was established by Andrew Rutherford and Christopher  
    Hickling for this purpose of which they are the only shareholders. Their ambition is to create a continuous 
    body of public open space extending to around 43.5 acres and comprising (from west to east) the 
    Deddington Plantation section 106 open space (9.14 acres), Alexandrina Plantation and Sandy Lane LNRs  
    (22.9 acres) and the AS (7.5 acres) making a grand total of 39.54 acres (16 ha) in what is a densely populated  
    area of Nottingham (the local community comprises around 25,000 people in Bramcote Ward and Broxtowe 
    and Wollaton West Ward). The name BUP is accordingly an aspirational one. It is hoped that the  
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9. At ASC/1 there is a proposed site layout showing (as a dotted blue line) the 

boundary between the two LPAs. The main path crossing the AS is intended 

to be subject to dedication as a PROW (to be secured under a planning 

obligation) under a footpath creation agreement.6   

10. At ASC/2 RammSanderson Ecology Ltd (‘RSE’) (the appellant’s ecology 

expert) produces a visualisation showing more clearly detailed habitat 

mapping, the boundaries of the proposed built development and extent of the 

proposed ecological enhancements, including new trees. It is proposed that 

1,072 broad-leaved trees will be planted. Some of these trees will be sourced 

from the self-set native stock proposed for removal following the development 

of the former Bramcote Hills Golf Course retirement community and the 

formation of the Deddington Plantation open space (in respect of which there 

is an outline permission) and will be an effective use of such native local 

stock. The new planting will screen the two new dwellings on the south-west 

side of the AS (in BBC’s area) and will also reforest those areas where JKW 

has been removed. The area of core woodland running through the centre of 

the AS will not be affected by the enabling development.  

11. One of the main benefits will be the remediation of an extensive and fast 

spreading stand of JKW which is now threatening the integrity of the whole of 

the AS (which sits within a LWS although the boundary of the LWS is unclear 

and it is not admitted that the whole of the AS sits within the LWS) and the 

adjacent woodland areas (both LNRs). Two of the appellant’s experts say that 

it is the largest stand of JKW that they have ever seen.   

12. The proposal is that the landowner (NG8 2RJ Ltd) will carry out residential 

development on part of the AS and establish a community park on land not 

required for the built development.7 The appellant is prepared to submit to pre-

 
    management of the AS will one day merge with the management of Alexandrina Plantation and Sandy Lane 
    LNRs which are vested in BBC for the benefit of the local community. The bringing of the AS into public use 
    would also enable the effective completion of the Trowell to Wollaton Park green infrastructure and wildlife 
    corridor which extends across Bramcote Ridge, a distance of 3 miles. See Planning statement at p.2 (App/1).          
6   Highways Act 1980, s.25. Fuller particulars about the proposed PROW will be found in the correspondence 
    from the appellant’s architect to NCC dated 20 January 2020 (John Lee), 17 April 2020 (Jennifer Curry, 
    NCC’s case officer) and 19 June 2020 (Robert Percival, NCC’s Area Planning Manager). See App/11.        
7    Company records, including charges, for NG8 2RJ Ltd will be found at App/14 at 10.1 to 10.6. NG8 2RJ Ltd’s 
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commencement conditioning to ensure (i) that the JKW is eradicated (which is 

likely to cost in the region of £500,000), and (ii) that the proposed 

enhancements are carried out to a budget of £200,000.8      

13. Following completion of the built development and the establishment of the 

community park it is proposed that the latter will be transferred by NG8 2RJ 

Ltd to an extant Community Interest Company (CIC) (known as ‘Bramcote 

Park CIC’)9 along with a donation to the CIC of £200,000 as a fund for future 

maintenance. It is proposed that the community park will then be transferred to 

an as-yet unformed Charitable Incorporated Organisation (CIO) which will 

have the effect of locking the assets into a body with appropriate charitable 

status.10 It is probable that a charitable vehicle will be better placed to secure 

grants and other funding from charitable sources whereas a CIC is not a 

charitable body.  

14. The governance of the CIC/CIO will be entrusted to responsible individuals 

within the local community acting within appropriate legal and charitable 

parameters, backed by an exceptional level of funding for future site 

maintenance over a number of years following initial setting up. Reference 

should be made in particular to the statements of Andrew Rutherford, David 

Mann and Stan Heptinstall MBE which point to the local interest in favour of 

the appellant’s proposal and to the likelihood of responsible individuals 

wishing to become involved in the management of the new community park.11 

 
      registered title (NT282310) will be found at App/14/9.   
8    The expenditure of the earmarked £200,000 is broken down as follows: (i) removal of waste, superfluous  
      and deleterious matter - £30,000; (ii) 2x woodland play areas - £40,000; (iii) walls, footpaths and retaining 
      structures - £51,000; (iv) willow fences - £38,000; (v) benches, bins and other furniture - £12,000; (vi) 
      planting - £10,000; (vii) soft landscaping - £10,000; (viii) ecological measures (bird houses, bat boxes etc.) - 
      £7,000; and (ix) defibrillator point - £2,000. It is perhaps worthy of note that BBC were unable to pay the 
      Friends of Bramcote Ridge a grant of £650 for footpath improvements within Alexandrina Plantation).        
9   A CIC is a type of company that was introduced in 2005 and is designed for social enterprises that wish to  
      use their profits and assets for the public good. See App/14/11 for Bramcote Unity Park CIC certificate of 
      incorporation dated 28 April 2020. 
10   A CIO is an incorporated structure designed for charities and is regulated by the Charity Commission. See  
      App/14/12 for Bramcote Unity Park CIO draft constitution (taken from Planning Statement produced by 
      Geoffrey Prince Associates).   
11  The appellant says that the proposal to create a community park, as a new and enhanced public open 
     space, is welcomed within the local community. See (i) Planning Statement at 1.24 which outlines pre- 
     application engagement with local stakeholders (App/1); (ii) Statement of Community Involvement (also 
     App/1); (iii) the statements of Andrew Rutherford, David Mann, Stan Heptinstall MBE, Moneesh Patel,  
     Consultant Ophthalmic Surgeon, and his wife Dr Claire Patel (App/9); and (iv) “Why Land Management is 
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It is submitted that these proposals represent the best the appellant can do at 

the present time to create an enduring and well-managed community park in 

circumstances where neither NCC/BBC wishes to take over the undeveloped 

part of the AS.  

15. The foregoing governance proposals will be the subject to a suitable planning 

obligation.  

16. Detailed reference will be made later to viability, to the evidence of the 

appellant’s financial advisers and to conditioning and planning obligations.        

Site context 

17.  As previously indicated, the AS sits wholly or partly (and there is no defined 

boundary) within a LWS.12 It comprises a parcel of privately-owned 

undeveloped green space (it is not public open space) which lies between (a) 

existing development to the north in the area of NCC13; (b) Sandy Lane LNR14 

to the south (which is vested in BBC); and (c) Alexandrina Plantation LNR to 

the west (also vested in BBC and from which it is separated by a bridleway – 

B33). All three areas are connected by multiple footpaths. The AS has not 

been managed for many years – hence the JKW infestation which has been 

untouched for at least 20 years and is now the main species covering the 

woodland floor and is in urgent need of eradication to prevent its spread.15 See 

 
     Needed” – extract taken from the Friends of Bramcote Ridge website (App/14/17). See also marketing 
     material produced for the public presentation on 19 July 2019, extracts from the Bramcote Unity Park 
     website and a selection of images taken from the Bramcote Unity Park video at App/14/13-15.       
12  Known as “LWS Ref 2/314 Alexandrina Planation” having been so designated for its mosaic of habitats 
     including acid woodland and acid grassland. An LWS is a non-statutory site having substantive nature 
     conservation value. They are usually selected by the relevant local authority and other wildlife conservation 
     groups. In 2006 DEFRA published “Local Sites: Guidance on their Identification, Selection and 
     management”. It is, however, the appellant’s case that the boundaries of the LWS are unclear and 
     accordingly it is for the LPAs to establish precisely where they are in relation to the AS (in other words, what 
     land is within the AS and what land is outside it). The designation is also out of date as the AS is devoid of 
     any acid grassland species from which it follows that this element of the LWS will be subject to negligible 
     impacts.  
13  A 1970s development of two storey and single-storey detached housing built in a series of cul-de-sacs off 
     Appledore Avenue. 
14  LNRs are statutory designations made under section 21 of the National Parks and Access to Countryside Act 
     1949 by LPAs. They are places for people and wildlife or have geological features that are of special interest 
     locally.  
15   The matter is addressed in detail in the report of Environet UK Ltd and in the Ecological Impact Assessment 
      of RammSanderson Ecology Ltd. It is also dealt with in the evidence of the appellant’s arboriculturalist, 
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ASC/3 for location of all three areas and adjoining residential areas (with 

street names).    

18. The AS is also part of Bramcote Ridge16 and slopes down to residential 

development on its north and southern sides. It reaches a maximum height of 

75m in the south-west boundary with Sandy Lane and falls away to a low 

point of 50m along its northern boundary. To the south the site falls away to 

60-65m.   

19. At ASC/4 there is a further location plan showing not only the AS, Sandy Lane 

LNR, Alexandrina LNR but, further to the west, Deddington Plantation, 

another green space in private ownership (this land is vested in Champions 

Gate Ltd and comprises part of the approval site mentioned in paragraph 10 

above). Deddington Plantation is shown as open space.   

20. The former Bramcote Hills Golf Course is a redundant ‘pitch & putt’ course 

and is the subject of an outline permission granted on appeal in 201717 part of 

which is subject to open space provision under a section 106 agreement 

executed on 24 February 2017. An application for approval of reserved 

matters was dismissed by BBC on 10 November 2020 (despite an officer 

recommendation for approval).18  

 
      Rebecca Peace, all of which evidence is lodged in support of the appeal (App/9).   
16   Described in NCC’s officer’s report as a tree lined high point running in an east/west direction and is part of  
      a green corridor that incorporates the AL, Sandy Lane LNR, Alexandrina Plantation LNR, Deddington  
      Plantation and further to the west Bramcote Hills Park. The LNRs are managed by BBC and Nottingham 
      Wildlife Trust as open spaces and have interconnecting footpaths running through them that link into a  
      wider public footpath network serving local residents in both BBC and NCC.   
17   The proposal involved a retirement and specialist care community comprising 31x2 bed bungalows, 33  
      assisted care units (1 and 2-bed) and 36x1 bed flats together with specialist care/ancillary communal  
      facilities (relating to planning permission reference 14/00677/OUT). The section 106 agreement, in so far 
      as it concerned open space provision, required the landowner (Champions Gate Ltd) to submit a Public  
      Open Space Management Plan to BBC for approval prior to practical completion of the first  
      accommodation unit provided on site in accordance with any permission. The landowner covenanted to  

  ensure that the public open space would be managed and maintained in accordance the POSMP agreed 
  with BBC (See App/14/7 for Champions Gate Ltd’s section 106 agreement). The stage at which the section 
  106 agreement was executed followed a refusal of planning permission and the submission of the owner’s 
  (ultimately successful) appeal as a planning obligation material to the determination of the appeal.  

18   See App/14/8.1 and 8.2 for reserved matters application and refusal notice.   
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21. The appellant is proposing that until the management of the community park 

and adjoining LNRs become subject to an integrated management plan the 

community park will be managed as privately-owned public open space. 

22. The LNRs and the AS form a key part of a recognised green infrastructure 

corridor stretching approximately 5km between Trowell in the west to Wollaton 

Park in the east. See ASC/5A and ASC/5B for long and short range aerial 

views. The short-range aerial image includes a key on which the AS is edged 

red, Sandy Lane LNR is edged purple, Alexandrina Plantation LNR is edged 

yellow and the former Bramcote Hills Golf Course is shown edged blue with 

the Deddington Plantation section 106 land hatched blue. 

Existing use, access and boundaries 

23. The AS is unmanaged green space to which the public has gained access in 

recent years. Public access has been obtained via (i) gaps in the fencing 

alongside B33 (which runs between the western boundary of AL and the 

eastern boundary of the Alexandrina Planation LNR); (ii) Sandy Lane LNR 

which is an open boundary; and (iii) at the end of Kingsdown Mount where 

there is a public footpath (FP82).  

24. There is no PROW crossing the AS19 although there are informal paths within 

and crossing the site (see ASC/1). See ASC/6 for bridleway/footpath  plan 

(including PROW in the wider area). The path crossing the AS which is 

proposed to be dedicated as PROW under a planning obligation is coloured 

yellow on ASC/6.20 All paths within the AS will be brought up to more durable, 

usable standards consistently with the paths in the adjoining Alexandrina 

Plantation LNR. The existing posts and remnants of vandalised chainlink 

fencing on the east side of the Sandy Lane bridleway (B33) are an eyesore 

and will be removed.  

 
19   PROWs in the wider area are mentioned in the Planning Statement at p.17 (4th bullet) (App/1). 
20  A recent application to NCC to modify the Definitive Map by introducing a claimed footpath crossing the AS    

failed on the ground that the public’s use of the footpath had not been qualifying use in the 20 year period 
ending in 1995. The appellant’s offer to allow unfettered public access onto the AS is therefore a 
considerable public benefit arising from the scheme. At the moment the public’s use of the AS is trespassory. 
See App/14/4 for DMMO documentation.  
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25. On the west and eastern sides of the AS there is evidence of vandalised post 

and chainlink fencing and torn down prohibitive signage although the 

adjoining development at Nos.68-74 in Sandy Lane is amply fenced.21 The 

southern boundary with Sandy Lane LNR is an open, undefined and 

unfenced. The northern boundary adjoining existing settlement is a mix of 

garden fences, hedges and trees. 

26. The appellant is proposing to transfer the north-west corner of BBC’s football 

pitch, which straddles the boundary of the AS, to BBC for no consideration. 

This will also be a planning obligation. In fact, the proposal extends not only to 

that part of the actual pitch which straddles the AS boundary, but to transfer 

land just outside it in order to facilitate its maintenance. There is a substantial 

stand of JKW close to the pitch on its north-west side and its eradication is a 

matter of obvious urgency.  

27. In his consultation response BBC’s Business & Projects Manager 

(Environment), a Mr. T Crawford, accepted that there is a ‘boundary issue 

with the informal football pitch that needs resolving’. He suggested merely that 

this will 

 ‘ … require the goal posts to be repositioned but again this is something that can be done and will not 

have a major impact on the site’.  

 This response is somewhat puzzling to anyone who is familiar with the football 

pitch as it is impossible to see how a functional playing area will be preserved 

without resort to the appellant’s proposal to transfer land for nil consideration 

to BBC. This issue has added importance as a site inspection will see just 

how close JKW is to the children’s play area.22            

Vegetation 

28. The AS comprises predominantly acid oak-birch woodland mosaic (but 

without the acid grassland) in common with the Sandy Lane and Alexandrina 

Plantation LNRs. In terms of diversity of woodland species and woodland 

 
21  See App/14/6 for photos of signage and damaged fencing. 
 
22  See App/14/2.1, 2.2 and 2.3 for football field correspondence. 
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structure, the broadleaved woodland is poor. Although dominated by 

broadleaved woodland the AS includes areas of scrub, bracken, brambles.  

Ecological appraisal – the broad picture 

29. A more detailed summary of ecological features, mitigation and enhancement 

follows later. 23 

30. The site is subject to a high volume of infestation from JKW which is 

spreading rapidly, both across the AS and into adjoining residential properties 

(it is now within 2m of crossing into the Sandy Lane LNR) and presents a 

significant risk to the long-term integrity of the AS and the two adjacent (and 

functionally linked) LNRs (JKW will be dealt with in more detail later).  

31. The northern edge of the AS (where the nine dwellings are to be sited within 

NCC’s area) is, as previously indicated, of limited floristic value and 

dominated by continuous bracken and occasional strands of bramble-

dominated scrub. It is accepted that the AS contains habitats of potential 

value which will be addressed later.24    

32. Due to the retention and enhancement of the majority of the woodland it is 

considered that further surveys of the remaining species were considered 

disproportionate to the feasibility of the scheme. It should be noted that on a 

previous reptile survey (Tim Smith, 2019) no reptiles were recorded and it is 

considered that they are absent or only present on the AS in extremely low 

numbers and that any risk is manageable via mitigation. 

33. In the case of the nine (4-bed) dwellings in NCC’s area, it is proposed that 

they will be built at the foot of the slope on the northern edge of the AS on 

areas of dense bracken and tall herbs which are habitats of low nature 

conservation. The proposed built development and gardens within NCC’s 

 
23  Taken largely from the Ecological Impact Assessment of RammSanderson Ecology Ltd (App/9).  
24  Enhancement features are to be installed as part of the development for roosting bats. It is 
     accepted that survey data is incomplete (relating to roosting bats on trees in the area affected by 
     JKW). However, the enhancement proposals accommodate a ‘worse case scenario’ and if found to 
     be necessary, following receipt of further survey data, enhancement features can be altered to 
     compensate for any loss of roosts if any are found. It is readily expected that any remaining survey 
     work will be conditioned as part of any planning approval.  
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area (including the private drive serving all nine dwellings, driveways, paths 

and patios) extends to 0.84 ha (2.4 acres – of which the private gardens 

extend to 0.41ha or 1.01 acres) and gives rise to no severance of the habitats 

within the AS or the wider area. 

34. The two dwellings (5-bed homes) proposed to be built in the south-west 

corner of the AS (within BBC’s area) will occupy an area dominated by JKW 

whose eradication and subsequent tree planting programme (1,072 trees) will 

enhance the ecology of the area, including the Sandy Lane LNR. The total 

area proposed to be residential within BBC’s area (extending to 

dwelling/garage footprints, private drive, plot driveways, paths, patios and 

gardens) extends to 0.46 ha (1.13 acres) of which 0.32ha (0.79 acre) 

comprises garden land.   

Arboricultural impact assessment25 

35. The trees within the AS in the areas proposed for residential use are mainly 

low quality, young to semi-mature trees, mainly self-set intermittent scrub 

trees with numerous dead stems. There are a small number of larger trees 

within the woodland and in the scrub and grassland area on the northern side 

of the AS. There are only a few trees on the AS that are worthy of retention 

and there are no rarities.    

36. The arboriculture expert has noted that trees will have to be removed as part 

of the JKW eradication programme which she says is a small price to pay in 

rebuilding the landscape to a better and more species-rich environment. 

Following inspection, the trees in these areas are noted to be of low/medium 

quality anyway and can be replaced with higher quality specimens (as is 

proposed).  

37. The arboriculture expert also says that unless eradicated the JKW infestation 

will have a detrimental effect on the trees and landscape in view of its ability 

to occupy a large area of space in local habitats and cause significant 

 
25  The appellant is relying on the evidence of Rebecca Peace whose evidence includes not only an 
     Aboricultural Impact Assessment (AIA) but a method statement, tree protection plan and a tree location 
     Plan (App/1).   
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damage to native ecosystems including competitive displacement of native 

vegetation and associated fauna. She puts it this way26: 

 ‘… If the JK is left it will affect the whole area and neighbouring housing in a few years … the [JK] will 

advance and there will be no land for anyone’s use in a few years.’  

Woodland carbon assessment27   

38. The assessment of the potential environmental benefits arising from the 

proposed tree planting of 1,072 trees is that it will mitigate the climate change 

impact of the carbon emissions associated with 468 homes for one year. The 

new planting is in line with local and national planning policies which aim to 

improve air quality and reduce the impacts of climate change as well as 

increase woodland and green infrastructure. 

39. On 13 January 2020 NCC declared a Climate and Ecological Emergency at 

Full Council in recognition of the need for immediate action to achieve 

sustainable carbon neutrality. 

40. Reference should also be made to NCC’s ‘Carbon Neutral Charter’ in which 

NCC declares its ambition to be carbon neutral by 2028. Within the Charter it 

is stated that NCC has been a leader amongst local authorities for action on 

climate change. The Charter also recommends the increase of capture of CO² 

from the atmosphere by localised carbon offsetting through tree planting, 

forestry yield improvement and management. The Charter also contains 

NCC’s strategic aim to plant at least 10,000 trees and to work with local 

communities to help expand and protect NCC’s Green Flag parks.  

41. As part of the Charter commitment NCC also produced a 2020-2028 Action 

Plan entitled ‘Get Involved’ dealing with, amongst other things, the capture of 

carbon by tree planting, woodland and parks management which would allow 

NCC to offset emissions elsewhere in the city (see Section 2).28  

 
26  See “To whom it may concern” letter from Rebecca Peace dated 15 November 2019 (App/1).  
27  See Woodland Carbon Assessment provided by Delta-Simons Environmental Consultants Ltd dated August 
     2019 (App/1). The report helpfully identifies local and national planning policies relevant to the  
     development, climate change and green infrastructure. 
28  See App/14/18 & 19.2 for Carbon Neutral Nottingham 2020-2028 Action Plan, version 2, NCC dated 16 June 
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42. NCC is currently consulting on the future of Nottingham’s Broadmarsh Centre, 

a redundant and partially demolished former city centre shopping site. The 

site was returned to NCC in the summer of 2020 following the collapse of the 

site’s former operator. NWT are reportedly proposing a natural green space in 

the heart of the city.29 The appellant suggests that the principle of such a 

scheme is consistent with their own vision for the community park and they 

are perplexed as to why it is not also being welcomed by NWT.      

43. BBC also announced a Climate Change Emergency on 17 July 2019 in which 

it committed to producing a new Carbon Management Plan which included the 

setting of a net carbon neutral target for BBC by 2027.30  

44. In the report of the Strategic Director to BBC’s Environment and Climate 

Change Committee dated 25 November 2019 (which the committee were 

asked to note) it was reported that in 2018 BBC had adopted a Tree Planting 

Strategy which had been enhanced in 2019 to allow for 2000 trees to be 

planted annually.31  

45. In a press release in May 2020 BBC announced that it had reduced its own 

carbon emissions by 45% since 2009. The Chair of the Environment and 

Climate Change Committee also announced that BBC would be 

 ‘continuing to work hard to reduce [BBCs] carbon emissions even further … and help us reach our 

target of net zero.’   

46. The proposed development, through the planting of 1072 trees, will contribute 

to the aims and aspirations of BBC and NCC to adapt to and reverse 

environmental damage through carbon emissions.    

Landscape and visual character assessment 

47. The Landscape Character and Visual Impact Assessment report (Halsall 

Lloyd Partnership: July 2019) says that in terms of landscape character the 

 
     2020 and NCC Carbon Neutral Charter. 
29  App/14/21. 
30  App/14/19.1 at p.290. 
31  App/14/19.1 at p.301. 
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site is ‘reasonably tolerant of change’ (consistently with the description 

contained in NE’s National Character Policy at Policy SH61 in its application 

to Bramcote Hills in profile which categorises the landscape as ‘Moderate’ – a 

three point scale exists to make judgments: Good, Moderate and Poor).  

48.  In terms of the AS’s visual amenity, whilst it is recognised that Bramcote 

Ridge is a prominent feature, the site has a limited visual envelope and views 

of it from short and medium distance from the east, south and west are 

shielded by a combination of landform, buildings and trees in the foreground 

on all views.  

49. It is suggested that Bramcote Ridge has the capacity to accommodate some 

development in the flatter areas at the foot of the slope on its northern side (at 

the end of the cul-de-sacs) and to the rear of houses on Sandy Lane due to 

the limited visibility arising from extensive tree/landscape screening.  

Socio-economic outcomes arising from the scheme32  

50. Quite apart from the additional housing and further spending within local 

shops by the new population, predicted development costs of £6.076m will be 

spent in the local economy. This would be spent on a combination of 

construction site labour and smaller subcontractors, materials, hired plant and 

professional services. Much of this expenditure is likely to benefit low to 

middle income groups. It is thought that site staffing levels would vary 

between 20-40 throughout a construction period lasting 52 weeks and 

represents a significant creation of local employment.  

51. It may be said with some justification that if there is one thing that matters in 

the economy now it is employment.  

Japanese knotweed33 

 
32   See evidence of Kevin Bannister of TFM Consulting (UK) Ltd (App/9).  
33   The evidence of JKW straddles the evidence of Environet UK Ltd in the report of Mathew Day dated 30 
      November 2020 and that RammSanderson Ecology Ltd (RSE) (App/9).  
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52. The spread of JKW is shown in the plans at ASC/7A and ASC/7B.34 The 

current extent of the visible JKW spread is assessed at 0.92 ha or 2.27 acres 

(as against a total build area, including drives, access road, driveways, paths, 

patios, house and garage footprints, which extends to 0.58 ha or 1.43 acres).35 

This figure does not include the below-ground root formations (rhizomes) 

where current guidance suggests that the lateral spread can be as much as 

7m. The red dotted line on ASC/7A represents the AS (which is edged red on 

ASC/7B) and the ringed areas on ASC/7A represent predicted growth in the 

course of the next 5, 10 and 15 years if JKW is not eradicated. For instance, 

within 5 years the growth will have encroached into Sandy Lane LNR and 

within 15 years it will have taken over most of the football pitch. The growth 

rate is exponential and the larger JKW stands will typically spread in all 

directions by at least 1-2m per growing season.  

53. On inspection in August 2020 it was found that JKW had not only grown 

across the paths running east to west but had already encroached into 

properties in Sandy Lane and was also within 2m of the Sandy Lane LNR 

close to the football pitch. A previously unidentified stand was also found 

within bracken and bramble close to the gardens on the AS’s northern 

boundary with Wadhurst Grove. It follows that JKW now extends between the 

south and northern sides of the AS as well as on either side of the paths 

running through the woodland. The expert advice on JKW (in the report of 

Mathew Day of Environet UK Ltd (‘Environet’)) is that unless JKW is 

eradicated even those areas which are not yet affected by JKW are likely to 

be colonised by it within a matter of years. 

54. Mathew Day says this on p.40 (App/9): 

 
34   ASC/7A is Figure 12 (‘Future Spread Map’”) on p.31 of the Environet report of Mathew Day (App/9). ASC/7B 
      is the ‘Phase 1 Habitat Plan’ at p.26 of RSE report (showing JKW/woodland with JKW understory – note the 
      areas of scrub and bracken within which development will take place within NCC’s area and the 
      concentration of JKW within BBC’s area) (App/9).   
35   These figures derive from the digital mapping produced by Environet UK Ltd for October 2020 (App/9) 
      which discloses a visible spread of JKW of approximately 9,177m². The below ground spread is even greater 
      where current guidance suggests that the roots and rhizomes (the horizontal underground plant stem) can 
      grow up to a depth of 3m and the underground rhizomes can spread out by as much as 7m.    
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 ‘The Bramcote Unity Park is by far the largest extent of knotweed surveyed by Environet within the 

Midlands region. We have surveyed larger extents, but these have fallen under the controlling and 

managing of Japanese knotweed across unusable land, not the development land we see at BUP.’  

55. JKW is now the main non-native species covering the woodland floor within 

the AS. It is well known that JKW will damage biodiversity such that without 

controlling organisms (such as bacteria, fungi and particular invertebrates) it 

will occupy large amounts of space in invaded habitats and cause very 

significant damage to native ecosystems by displacing native vegetation and 

outcompete associated flora and fauna. This will also increase the risk of soil 

erosion as well as give rise to potential flood risk as the flow of water will be 

impeded by its dense stands. 

56. The woodland within the AS is known for its Bluebells but with a blanket 

covering of JKW and its increased height/density it will easily outcompete the 

Bluebells. The pressure exerted by the expanding rhizomes can even split 

structures along weak points, even through asphalt, drainage pipes, cabling 

and water pipes.      

57. With the aid of aerial imagery (as the primary base data) and inspection since 

2018 Environet, in collaboration with the appellant’s Nottingham-based 

architects (the Halsall Lloyd Partnership (‘HLP’)), have produced digital maps 

(with accompanying aerial images, where available, up to 2016) for the years 

2004, 2007, 2009, 2016, 2019 and 2020. If one looks at Figure 2 on p.14 of 

the Environet UK Ltd report (based on the 2004 aerial photo) the expert view 

is that by 2004 ground clearance of low-lying vegetation had taken place 

within the 2-house development site in BBC’s area. There were vehicle tracks 

coming off Markham Road crossing into the AS, via BBC’s land, where three 

small areas of JKW are highlighted on the 2004 image.36 

58. It is thought likely that with unimpeded vehicular access off Markham Road 

the JKW was originally brought into the AS around 5 years previously 

(sometime in the early 2000’s) within fly-tipped waste. At any rate, the fact 

that the area had already been cleared allowed the JKW to spread as it was 

 
36  See also letter from James Kirk dated 6 January 2021 at App/9.  
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not competing with native plants for nutrients and sunlight. By 2007 the JKW 

is thought to have been doubling in size every 2-3 years. By 2009 it is likely 

that JKW was already growing into the woodland. 

59. The next aerial image was taken in 2016 where the areas of JKW are 

identified on the image at Figure 8 at p.23 of the Environet report. All three 

original stands shown in 2004 had joined up by 2016. By 2019 the JKW was 

moving north (down the slope which has hastened its spread) into the bowl 

towards more open areas (and increased sunlight) on the northern side of the 

AS. The inspection in 2019 took place in March when the spread would have 

been more limited than during the growing season. Environet considers that 

whilst the mapped areas are based on aerial imagery (in circumstances where 

the native vegetation had become more dense by this stage) the spread of 

JKW is likely to have been more extensive if data had been collected on foot.  

60. In October 2020 (no aerial image available) the JKW was inspected at the end 

of the growing season. One can see the juvenile growth running downslope 

towards the northern boundary (bottom photo on p.32 – Figure 14) from the 

open stand JKW upslope (top photo on p.32 – Figure 13) where the area is 

slightly higher than the surrounding area which is said to be due to a 

combination of dumped materials (household rubbish and building materials 

were found in this area in 2020) and the maturity of the JKW in the area 

where it’s growth had begun in the early 2000’s.  

61. Environet advises that soil can be contaminated with reproductive JKW 

material up to a depth of 3m and will have a radius of over 7m from the main 

clump or stems. JK will quickly colonise large areas if not controlled. Even a 

root fragment weighing only 0.2g can produce a new plant, hence the risk of 

spread in all directions by those walking through the large JKW stands (or as 

has happened in cases where local residents have taken to strimming the 

JKW). See Figures 17-19 on pp.34-35 of the Environet report for footpaths 

through the JK and evidence of strimming.  

Proposed eradication of the JK 
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62. At a cost in the region of £500,00037 the JKW will be controlled, not by 

chemical methods,38 but by physical excavation. Although destructive in the 

short term it will remove all JKW rhizomes from the area and will stop future 

encroachment into adjoining areas. Although a handful of mature trees and 

several saplings will need to be removed the vast area of JKW has no native 

vegetation growing within the stand. The soil will be processed on site to allow 

for native soil and invertebrates to be retained which will avoid the need for 

large quantities of imported soil to be brought on site. It is proposed that the 

affected area will be replanted with native trees after two months of the 

completion of the eradication works.  

 

 

Detailed ecological appraisal 

63. This section involves a closer analysis of the recent Ecological Impact 

Assessment provided by RammSanderson Ecology (‘RSE’).39 This stand-

alone report is of critical importance to the appeal. At the application stage an 

ecological assessment and a report on a 2019 reptile survey (no reptiles were 

recorded at any stage of the survey) was advanced by Tim Smith,40 a 

freelance ecologist, whose findings are entirely consistent with the more 

comprehensive RSE report.  

 
37  The process is known as the XtractTM method (on site processing and re-use of soil). On 7 October 2020 a 
     quote of £379,400 plus VAT was provided (being an overall charge of £455,280). However, even if the 
     appellant is successful on the appeal such work will not begin until after the next growing season in 2021 in  
     which case the eradication costs will rise – hence a projected cost in the region of £500,000. It is also 
     important to note in the Environet report at para/50 (App/9) that no grant aid is available for the 
     remediation of JKW on private or public land in England.    
38  Huge quantities of herbicide (namely Glyphosate which is found in such products as Roundup) being applied 
     to such a large area of JKW over an extensive period is likely to have a devastating impact on the local      
     ecosystem. It is also too close to adjoining housing which would pose risks to air quality and health.  
39  App/9. The RSE report was signed off on 26 November 2020.  
40  App/1. 
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64. Reference should be made in particular to RSE’s Summary of Ecological 

Features on p.4 of their report and to their Compensation and Enhancement 

Recommendations contained in Chapter 7.  

65. Paragraphs 66-79 comprises a summary of the main elements of the RSE 

Ecological Impact Assessment. 

 
66. The AS boundary overlaps with the Alexandrina Plantation LWS which is 

designated for its habitats including acid woodland and acid grassland. 

However, on survey the AS is actually found to be devoid of any acid 

grassland species41 from which it follows that this element of the LWS will be 

subject to negligible impacts. The scheme allows for the widespread retention 

and enhancement of the vast majority of the woodland habitat, most notably 

through the eradication of JKW which is taking over the woodland understory 

and is also threatening the adjoining LNRs. The eradication of JKW is said by 

RSE to  

 
 ‘ … provide a critical enhancement to the LWS.’ 

  
 In light of the above, RSE suggests that it is likely that the proposed 

development  

  
 ‘ … will result in positive significant impacts on the LWS.’       

 

67. The construction phase will require: 

 (a) a Construction Ecological Management Plan (CEMP) to manage 

construction risks to ecological receptors;  

 (b) HERAS fencing to ensure a minimum 5m buffer around construction 

activity to avoid inadvertent encroachments into adjacent LNRs; and  

 
41  5.4.2 of the RSE report deals with the designation of Alexandrina Plantation LWS and sets out a number of  
     indicator grassland species within the citation for this LWS although on survey the only grassland that was  
     present was what was described by RSE as ‘heavily managed amenity grassland, dominated by perennial 
     ryegrass with none of the aforementioned acid indicator species present within this habitat or anywhere 
     else on site. As such this habitat (acid grassland) is considered absent from site and unlikely to be subject to 
     any impacts as a result of this small development.’     
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 (c) retention and protection of woodland to be subject to an arboricultural 

method statement, tree protection plan (involving root protection areas) and 

reporting. 

68. Major ecological enhancements involve:42 

 (a) the eradication of JKW to prevent its spread throughout AS and 

adjoining LNRs and LWS (see habitat plan);43  

 (b) the introduction of fresh funding to manage the AS in both the short 

and longer term (and adjoining LNRs if and when their management is 

unified);44  

 (c) additional tree-planting (c.1000 new native species) throughout the 

woodland and wider site (including along the northern perimeter with the 

existing settlement);  

 (d) the enhancement of the ground flora through understory planting, 

including native Goldenrod to promote the success of this species;  

 (e) habitat mitigation arising from (i) the creation of new species-rich 

hedgerows around all new garden boundaries; (ii) green roofs on most of the 

newly built garages; (iii) new ponds in the residential gardens; (iv) wildflower 

meadows with a seed mix designed specifically for acidic soils and pollinators, 

particularly along the southern boundary; and (v) the provision of multiple 

protected/priority species nest boxes and shelters (see RSE Enhancement 

Plan and Halsall Lloyd Site Layout);45  

 
 (f) a Landscape Ecological Management Plan (LEMP) will be required to 

provide detailed advice on the creation and long-term management of habitats 

created to provide the measurable gains for the site.     

 
42  See Chapter 7 of RSE report: ‘7 Compensation and Enhancement Recommendations’ (7.1 deals with 
     habitats and 7.2 deals with protected/principal species). Chapter 8 is concerned with monitoring.  
43  In the long term RSE advises that the integrity of both LNRs is threatened as it is highly likely that JKW  
     rhizomes could be transported by foot or cycle. See also Environet’s future JKW spread plan on ASC/7A.  
44  5.4(i) of RSE report where it is said that the funding proposed post completion will also be used to help 
     manage the adjoining LNRs ‘further securing their longevity and ecological enhancements for both sites.’  
45  See RSE report at p.58 (App/9) and ASC/1 (App/1).  
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69. In the case of habitats, unless JKW is eradicated the woodland will be lost in 

time. The presence of JKW on the footpaths presents a serious risk to the 

adjacent LNRs as JKW is easily transported on foot or by cycle tyres.  

70. In the case of bats, none of the trees proposed for removal to facilitate 

development offer bat roosting potential. However, it has not been possible to 

survey those trees in the central portion of the woodland (which will have to 

be removed as a consequence of the JKW eradication programme) owing to 

biosecurity concerns arising from accessing this area (which is infested with 

JKW) and the potential of causing further spread. A survey will, however, 

need to be carried out in this area in accordance with a biosecure method 

statement (to be included within CEMP). It will be necessary to postpone such 

survey work until after planning permission has been granted as no JKW 

eradication programme (which will include any outstanding survey work) can 

be carried out without funding from the scheme.46 However, it is believed that 

enough data has already been obtained to demonstrate that the scheme 

could in fact proceed without significant impact to roosting bats. In the 

circumstances, even if bat roosts are found to exist within the (as yet 

unsurveyed) JKW affected central woodland area a mitigation strategy could 

still be devised and the proposed enhancements relied on as ‘compensation 

features’ to support an application to Natural England for the grant of a 

European Protected Species Licence (should one be required). It should also 

be noted that the provision of numerous bat boxes within new buildings as 

well as throughout the woodland will undoubtedly represent a substantial gain 

when it comes to potential bat roosting within the AS. In the absence of bat 

roosting survey data covering the whole woodland the proposed 

enhancements are thought to be sufficient to justify planning permission. 

71. There is no evidence of badgers within the AS, but best practice methods 

during the construction phase can also be included within the CEMP. In any 

 
46  A full suite of ground level tree assessments for tree bat roosts within an area of the woodland which is 
     currently dominated by JK will be completed upon commencement of the eradication of the JK and will be 
     supplied as an addendum pursuant to the discharge of pre-commencement conditioning.  
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event, new hedgerows and wildflower meadows will provided valuable 

enhancement to foraging/commuting badgers.  

72. The scrub and broadleaved woodland admittedly provide suitable nesting 

habitat for a wide variety of bird species. The majority of the woodland and 

some scrub will, however, still be retained. Details in relation to vegetation 

clearance, including a nesting bird check by a suitably qualified ecologist, will 

be provided for within the CEMP. Quite apart from this, enhancements to bird 

life will also be provided by hedgerows, ponds, wildflower meadows and a 

variety of bird boxes for nesting birds within new buildings.  

73. There are no waterbodies suitable for breeding amphibians (including great 

crested newt) on the AS or within 500m of its boundaries. No reptiles were 

found either during previous reptile surveys and the presence of reptiles is 

considered extremely low. However a Precautionary Method of Works (PMW) 

with respect to vegetation clearance will be included within the CEMP.  

74. The broadleaved woodland, including an abundance of larval host plant 

species, provides suitable habitat for the August Thorn Moth. As previously 

indicated, the majority of the woodland is to be retained and enhanced 

although a targeted number of trees will still require removal to facilitate the 

construction of the eleven dwellings. Dust suppression techniques/pollution 

prevention guidelines during construction will be detailed in the CEMP. 

Enhancement also arises from tree planting using native species and the 

provision of bee bricks within new dwellings and insect houses throughout the 

woodland which is to be detailed within the CEMP. Unless the JKW is 

eradicated it gives rise to a risk of creating a monoculture which would 

drastically reduce the viability of invertebrates.  

75. Species such as hedgehog and common toad may well be using the 

broadleaved woodland and scrub and best practice methods during the 

construction phase should be detailed in the CEMP. The eradication of JKW 

and the creation of new hedgerows, ponds and new wildflower meadows will 

obviously provide ecological enhancement, as will the provision of hedgehog 

boxes and refuges for reptiles in the woodland (to be included within CEMP).  
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76. In broad terms RSE emphasises that the broadleaved woodland47 is to be 

largely retained and enhanced. Critically, the percentage net gain in 

biodiversity arising from the proposed development is assessed by RSE at 

3.88 habitat units (or 9.15%) and 5.66 linear units (or 282,973.32%) across 

the site48 following a quantitative assessment calculated in accordance with 

guidelines published by DEFRA (2019) and with the DEFRA Biodiversity 

Metric Calculation Tool 2.0.49  When looked at in the round, it is the view of 

RSE that the scheme gives rise to a significant positive impact in accordance 

with local and national policies introducing quantifiable improvements to the 

open space network, along with the advantages of additional funding and the 

possibility of integrated management plans in the long term for the wider area.  

76A It is worth noting that NPPF, paragraph 170(d), provides that decisions should 

minimise impacts on and provide net gains for biodiversity. In this instance, a 

net gain has been established by means of the application of a nationally 

adopted standard. The appellant’s case is that an onsite gain of 9.15% 

(habitats) and 282,9732% arising in the case of new hedgerows should be 

considered a significant positive enhancement in the local biodiversity.  

76B The DEFRA metric is currently in its second phase and has been adopted 

nationally within the last 18 months. Many sites allocated for development 

struggle to achieve net gains in biodiversity with a large number of schemes 

requiring off-set elsewhere. This is not the case with the appeal proposal 

where it is clear that (as it is put by RSE)50 

 
47  Which is a priority woodland under the Natural Environment and Rural Communities Act 2006. Due to the 
     extensive canopy cover dominated by oak, this woodland is considered to be a potential acid woodland 
     although large portions of it are in poor condition, principally due to the understory being dominated by 
     dense stands of JKW. 
48  A significant positive impact therefore arises from the proposed development in accordance with local and  
     national policies the effect of which is to introduce quantifiable improvements to the open space network 
     along with the added advantages of extra funding and the possibility of integrated management plans. See 
     3.6 “Biodiversity Impact Assessment” in RSE report. See 5.5.6 of the RSE report for outline of contributors 
     to the net gain. 
49  The Biodiversity Metric 2.0 (published in July 2019) provides a way of measuring biodiversity losses and 
     gains resulting from development or land management change.   
50  See RSE letter (written by Nick Sanderson MCIEEM, a director) to Andrew Rutherford dated 8 January 2021 
     (App/9).  
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 The proposals retain and enhance resulting in an net gain on site which is in line with current 

policy and forthcoming legislation in the form of the Environment Bill (delayed due to COVID-

19, but has had a second reading in Parliament). Retention and enhancement therefore of a 

biodiverse assert on site is further in keeping with local plan policy such as the Broxtowe 
Borough Council Green Infrastructure Strategy 2015-2030. 

 It is therefore considered that the gains presented here offer a significant and encouraging 

betterment achieved entirely through the proposals put forward.       

77. RSE considers that the JKW eradication programme is now critical as the 

continued presence of JKW  

 ‘would most likely eventually result in the loss of broadleaved woodland on site and threaten the 

resilience of the adjacent Local Nature Reserves.’51  

 RSE go on to advise that  

 ‘No protected or Priority plant species were observed, and all plant species encountered were 

common, widespread and characteristic of the common habitat types they represent. This included a 

robust and comprehensive search for native goldenrod … which is understood to be of conservation 

concern in the locality. The species was confirmed as likely absent from the site but was found to be 

in flower in the Sandy Lane LNR south of the site. As the species was confirmed in flower in the 

adjacent land and no evidence of the species was noticed on the application site there is considered 

to be high levels of confidence in this result.’52  

78. RSE consider that the above-mentioned enhancements will significantly 

outweigh the temporary loss of small portions of woodland, with impacts only 

to the woodland edge which comprises mainly immature/semi-mature 

specimens. In the result, it is considered that there will be a significant positive 

impact on habitats provided the various mitigation measures can be adhered 

to during the construction phase to protect against accidental negative 

impacts (vis. suitable fencing to maintain root protection zones, dust 

suppression techniques and pollution prevention measures and an eventual 

CEMP for the site). 

 
51  4.2.2 See of RSE report, Habitats at (iv). See also RSE’s Phase 1 Habitat Plan at p.26 (ASC/7B) where the 
     extent of the JKW is identified as is the overlapping woodland (which corresponds with the Environet plan 
     at p.28).  
52  See 4.2.2 of RSE report, Habitats at (vii). 
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79. RSE also note53 that the proposed enhancements will improve: 

 ‘the quality of the linkage between Bramcote Hills Park, [the AL] and Wollaton Park, representing a 

key wildlife corridor for dispersal between the rural landscape and urbanised Nottingham. This 

improvement to the strategic network of green space would be advantageous to this coherent 

network of sites and provide recognisable gains in accordance with targets of the draft Environment 

Bill.   

 

The law affecting JKW (as a material consideration)54 

80. An owner of land from which escapes of JKW occur will be exposed to 

potential civil (in the law of private nuisance) and even criminal liabilities. 

Section 14(2) of the Wildlife and Countryside Act 1981 is not relevant as it 

extends only to persons planting JKW or causing it to grow in the wild.55 It is 

certainly not a criminal offence to have JKW merely growing on one’s land. It 

would though be an actionable nuisance where an owner of land failed to take 

reasonable steps to prevent the spread of JKW onto neighbouring land (see 

Williams v Network Rail Infrastructure Ltd [2019] 1 QB 601 at [56]).56   

81. Sections 33 and 34 of the Environmental Protection Act 1990 are inapplicable 

as they relate to the deposit, treatment, keeping or disposal of controlled 

waste which, under the wide definitions in schedule 2B, would include JKW 

material or soil containing it.57 Section 43 of the Anti-Social Behaviour, Crime 

and Policing Act 2014 empowers authorised persons to issue community 

protection notices where the conduct of an individual or body is having a 

detrimental effect, of a persistent or continuing nature, on the quality of life of 

those in the locality, and the conduct is unreasonable. The Act does not 

explicitly refer to JKW (or indeed any other species of invasive plant) but 

written guidance published by the Home Office (which was updated in August 

2019) indicates that a community protection notice could be used to require a 

 
53  See 5.3(iv). 
54  Statutes, legal authorities and other guidance will be found in App/17. 
55  App/17/1. 
56  App/17/2. 
57  App/17/3-5. 
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landowner to address such a problem.58 LPAs also have a power under 

section 215 of the Town and Country Planning Act 1990 to issue a notice 

requiring steps for remedying the condition of land to be taken within a 

specified period where it appears that the amenity of their area is being 

adversely affected by the condition of the land.59  

82. Three problems confront an LPA wishing to issue a notice under section 215 

in a case involving JKW.  

 (a) It would be difficult to show that the mere presence of JKW on a 

particular piece of land affects the amenity of the neighbourhood.  

 (b) Any person on whom a notice has been served may appeal in the 

magistrates’ court on various grounds including by showing that the condition 

of the land is attributable to a use which is not in contravention of Part III of 

the TCPA 1990. The section 215 process is therefore of limited effect in 

practice in view of the defence that the activities in respect of which complaint 

is made do not constitute a breach of planning control (section 217(1)(b)).60 In 

other words, action cannot be taken against land, the poor condition of which 

is attributable in some way to the carrying out of operations or a use of land 

which is in accordance with Part III of the 1990 Act (as arises in this instance).  

 (c) Where a notice has come into effect and the required steps have not 

been taken the authority has power to go onto the land in order to clean it up 

itself and it can recover its reasonable expenses from the owner of the land 

(section 219). In view of the cost, it seems highly unlikely that an LPA would 

choose to go onto the AS to eliminate the JKW infestation. This is because 

without hope value for development, any charge on the AS (which is already 

subject to secured loans) for the recovery of the likely expenditure incurred in 

eradicating the JKW would be worthless as the AS, in its undeveloped state, 

is worthless and uninsurable.  

 
58  App/17/6-11. 
59  App/17/12. 
60  App/17/13. 
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Material considerations 

83. Applications for planning permission must be determined in accordance with 

the development plan unless ‘material considerations’ indicate otherwise 

(Town and Country Planning Act 1990, section 70(2), and the Planning and 

Compulsory Purchase Act 2004, section 38(6)). The NPPF (2019 revision) is 

a material consideration in planning decisions (para/212).  

84. The law in relation to material considerations can be found in a number of 

cases.  

 (a) In Stringer v Ministry of Housing and Local Government [1970] 22 

P&CR 255 Cooke J ruled that it extended to any consideration which related 

to the use and development of land with its materiality depending on the 

circumstances.61  

 (b) In Westminster City Council v Great Portland Estates PLC [1984] 3 

WLR 1035 the House of Lords held that the test was whether the 

consideration served a planning purpose which related to the character of the 

use of the land.62  

 (c) In R (Wright) v Forest of Dean DC [2019] UKSC 53 Lord Sales JSC, in 

following Newbury DC v Secretary of State for the Environment [1981] AC 

578, opined that a material consideration in relation to an application for 

planning permission equated to the criteria for conditions which must be 

imposed for a planning purpose and not for an ulterior one and must also 

fairly and reasonably relate to the proposed development or change of use. At 

[45] he said that there was no need to update the established meaning of the 

term ‘material consideration’.63 

 (d) It is the duty of officers to draw the attention of members to 

considerations material to their decision and not to misinform them about 

relevant facts or to provide them with a false understanding of relevant 

 
61  App/17/29. 
62  App/17/30. 
63  App/17/32. 



N1563 - Statement of Case ref BBC 19/00465/FUL  28 

planning policy. If this duty is breached a decision may be rendered unlawful 

by the advice members are given (see Watermead PC v Aylesbury Vale DC 

[2017] EWCA Civ 152).64   

85. It is then submitted that the true test is whether a sufficient connection exists 

between, on the one hand, the claimed material consideration and, on the 

other, the character of the proposed use and/or development of the 

application land.  

86. The proposal land in this instance extends to the whole of the AS. It is not 

limited only to those areas where built development and associated works are 

going to take place. This is plain from the application and the scope of the 

development, namely a new community park, enhancements and enabling 

works etc., all of which are reasonably included within a single application.  

87. The history set out in 2.11 of the D&A statement suggests a subsisting 

agricultural planning use. There has also been enclosure in the past. The 

conversion of the undeveloped part of the AS to a managed, publicly-

accessible community park (with the infrastructure and facilities proposed) 

represents a material alteration in the character of the use of such land and as 

such constitutes a material change of use for planning purposes.  

88. Even if did not involve a material change of use, it may sensibly be said, when 

looked at in the round, that the proposed enhancements (in conjunction with 

the other matters set out below which are alleged to be material 

considerations) fairly and reasonably relate to the enabling development for 

which permission is sought. This is because of their direct relationship to the 

proposed development. It would be quite impossible to limit consideration to 

the merits of the proposed new built development and associated works (as 

enabling development) without reference to the proposed enhancements etc. 

within the wider planning unit. 

JKW eradication, ecological enhancements and funding 

 
64  App/17/39.  
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89. The position under these heads has already been explained. It is also worth 

noting that it is said in the Environet report at para/50 (on p.8) that no grant is 

available for the remediation of JKW on private or public land in England.65     

 

Dedication of new PROW 

90. The landowner will enter into an undertaking to dedicate the main east-west 

footpath (or, if necessary any of the other footpaths) within the undeveloped 

part of the AS as a PROW. Opening up the undeveloped part of the AS for 

unfettered use by the public constitutes an important material planning 

consideration. The land is currently in private ownership and although used by 

members of the public it is not public open space and could always be 

enclosed and shut off to the public. If permission is allowed it will then be 

possible for surrounding residents to fully appreciate its value (as managed 

public open space) from a recreational point of view.    

Land valuation66 

91. The owner of the AS (NG8 2RJ Ltd) is unable to pay for the eradication of the 

JKW without recourse to receipts from sales from the proposed dwellings (as 

enabling development). As it is accepted that the elimination of the JKW will 

be a pre-commencement undertaking the cost of achieving this will have to be 

bridged by loans to NG8 2RJ Ltd from whom undertakings will be required.  

92. The appellant’s valuation evidence is that the AS in its existing state without 

planning permission for development has zero value. In real terms there 

would be a negative value of between minus £150,000 to £200,000. This is 

because the land is currently a liability and is without hope value for 

development such that in practice NG8 2RJ Ltd would have to pay a 

purchaser at these rates in order to take the land off its hands. However, if 

planning permission was granted and the JKW was eradicated the AS would 

 
65  App/9. 
66  See the valuation evidence of Nottinghamshire Surveyors LLP (R.A Jarvie BSc (Hons) MRICS)) at App/9.   
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be worth £100,000 after disposal of that part of it which was required for 

development. The fact that the community park has a substantive market 

value as informal public open space is a material consideration as it 

underlines the importance and integrity of the land as a community asset.            

Public liability insurance 

93. By letter dated 7 September 2020 from Andrew Smith of Oddie Dalton 

(insurance brokers of West Bridgford, Nottingham) to Andrew Rutherford NG8 

2RJ Ltd’s public liability policy was cancelled with immediate effect in respect 

of risks affecting the AS, citing the disclosure of repeated vandalism and 

illegal access by third parties (such access is not, of course, illegal but it is still 

trespassory). As the letter67 puts it: 

 ‘The nature of these incidents renders the current insurance invalid and alternative liability insurance 

for the site unattainable. With an inability to adequately maintain security to the site and prevent 

illegal access, there is a heightened and very real risk of injury or damage to a third party – a risk 

underwriters are not prepared to carry. 

 Subject to appropriate permissions being granted, we have explored the possibility of insuring this 

11.5 acre site as a fully managed and maintained community park, comprising open areas, woodland 

play areas, benches, bird boxes, statues and the like. I can confirm that property owners liability 

insurance may be arranged for the park with Lloyds of London syndicates for an indicative annual 

premium of £1,000 inclusive of insurance premium tax and our brokerage. This quotation is based on 

a £5,000 limit of liability, each and every claim.’   

94. Access to indemnity cover is always critical in the case of privately owned 

open space as the landowner would be subject to what is known as a 

common duty of care (which is akin to the duty of care in the ordinary law of 

negligence) owed to visitors entering such land by right (subject to notices 

excluding liability) under the Occupiers Liability Act 1957, as extended in a 

more measured way to trespassers under the Occupiers Liability Act 1984.68   

95. It is then no small wonder that the management of privately owned open 

spaces (in common with privately owned village greens) will be problematic 

 
67  See App/14/6. 
68  Extracts from Clerk & Lindsell on Torts (22nd Edition) on the OLA 1984 can be found at App/17/24. 
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without effective indemnity cover. It is, of course, clearly in the public interest 

that local people using public open space should be in a position to benefit 

from such cover for the negligent acts or omissions of the landowner. Without 

such cover landowners may choose to fence off their land for fear of exposure 

to uninsured public liability risks. The existence of cover in this instance is an 

obvious benefit accruing to local people from the grant of planning permission 

and the creation of a privately managed open space crossed by a newly 

dedicated PROW. An undertaking could also be given under this head.   

The likely future of the AS if planning permission is not granted      

96. The appellant’s accountancy evidence69 is that the original purchase of the AS 

in 2018 (at a price of £200,000) was funded by mortgage borrowing and 

directors’ loans from Andrew Rutherford (AR) and Christopher Hickling (CH). 

The AS therefore stands charged to lenders for £200,000 notwithstanding its 

zero value. The problem arose when the AS was purchased without notice of 

its JKW infestation even though the seller would have been aware of this.70 

However, the terms of the purchase contact precluded any liability on the part 

of the seller in relation to the actual condition of the land. 

97. The statement of AR discloses that the discovery by he and CH that the AS 

was up for sale at auction came late in the day, although they were both 

familiar with the site. AR had always supposed that it was public land in 

common with the adjoining open spaces. AR/CH’s motive in buying the AS 

was that it should be preserved at all costs as open space for the benefit of 

the local community. They were concerned that it might be enclosed by an 

incoming purchaser and/or incorporated into the gardens of neighbouring 

landowners as it was highly unlikely that the local authorities would wish to 

intervene. In the event, AR successfully bid for the AS at auction with its 

purchase and registration being taken in the name of NG8 2RJ Ltd.  

98. The accountancy evidence goes on to say that without planning permission 

NG8 2RJ Ltd does not have the means to pay for the eradication of the JKW 

 
69   Letter from Richard Kirkby FFA FFTA ATT dated 30 November 2020 (App/9). 
70   See Moneesh Patel correspondence in 2018 at App/14/1.1-1.2. 
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and as the company (which has never traded) has a negative value the result 

is (which Mr. Kirkby considers is inevitable) that it would end up being 

removed from the Register of Companies with its assets (which would have 

zero value) passing to the Crown Estate as bona vacantia.71  

99. The accountancy evidence goes on to deal with the likelihood of a disclaimer 

by the Crown as the freehold of the AS is an onerous asset and the Crown is 

under no obligation to take steps to dispose of it. It is stated that the AS 

 ‘would be left in complete suspension until someone comes forward with an offer to take it over.’  

 It would certainly not re-vest in the company if it was disclaimed by the Crown. 

What would happen is that although the freehold title would be extinguished  

the property would (as it is called) ‘escheat’ back to a different part of the 

Crown estate. As Mr Kirkby puts it: 

 ‘In these circumstances the directors will already have chosen to walk away to leave a substantial 

piece of land with no proper ownership and a problematic infestation growing at an alarming rate 

with no prospect of resolution. There is, as it seems to me, nothing irregular about this as it would be 

irrational to expect the directors/shareholders to personally underwritten [sic] costs of eradicating 

the knotweed in circumstances where there is no prospect of their enormous outlay being recouped.’                        

 
71   See App/17/14 for Government guidance on strike off, dissolution and restoration of companies to the 
      Register. An application can either be made for a company to be struck off the register and dissolved (such 
      as where the directors wish to retire or where, as might be the case here, the company is dormant as it was 
      set up to exploit an idea that turned out not to be feasible. Indeed (and this is a possibility in this instance)  
     the registrar may take this action if, in his view, the company is neither carrying on business nor operation.      
     He may take this view if he has not received company documents that should have been sent to him (and 
     section 451 of the Companies Act 2006 creates an offence where there is default in filing accounts and 
     reports for a financial year) or where mail has been sent to a company’s registered office and has been 
     returned undelivered or where the company has no directors (see 10.1 in guidance). As indicated in the 
     guidance at 10.3, the assets of a dissolved company will be bona vacantia and passes to the crown as it does  
     not have a legal owner although, as Mr Kirkby advises, where a company’s assets have no value (or, for that 
     matter, are subject to onerous potential liabilities i.e. where the asset is problematic) the Crown will 
     normally exercise its power to disclaim its interest in the asset as bona vacantia and, as freehold land, the 
     title (but not the Crown’s right to the property) will be extinguished and the property will accordingly 
     ‘escheat’ back to a different part of the Crown estate. Under section 2017 of the CA 2006 an application 
     may be made to the court to acquire disclaimed bona vacantia property or the court may vest property in 
     that person (such as a guarantor for the debts of the company). What is, however, plain is that a Crown 
     disclaimer operates to terminate the rights, interest and liabilities of a company in respect of the disclaimed 
     property (section 1015 CA 2006). See HMG Guidance on strike off, dissolution and restoration (updated 7 
     February 2018), HMG Policy paper on bona vacantia in the case of dissolved companies (updated 23 
     September 2020) and sections 1014-109 CA 2006. See App/17/15-23 for the relevant provisions on this 
     topic in the CA 2006 (with further guidance at App/17/17).       
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The need for enabling development 

100. The application for permission is expressed to be concerned with ‘enabling 

works comprising eleven dwellings’. The term ‘enabling development’ is not a 

statutory one, but refers to development that would usually be considered 

harmful, but is considered acceptable because the resulting benefits outweigh 

the harm.72  

101. The classic enabling development case is one where new houses are 

proposed in the grounds of a listed building in disrepair, with the owner 

claiming that this is the only way to fund desperately needed repairs (indeed, 

the only reference to enabling development in the NPPF (paragraph 202) is 

limited to heritage assets).73   

102. Heritage cases are never straightforward as enabling development cannot 

provide an easy way out for owners of heritage assets who have failed to take 

reasonable care of them. On the other hand, the proper conservation of a 

heritage asset in distress is at the heart of an application involving enabling 

development and there will generally be pressure to find a solution, even if it 

is an imperfect one.     

103. The present appeal is, however, not concerned with the conservation of 

heritage assets but with the conservation and enhancement of the natural 

environment in which the enabling development will sit. The LWS (within 

which the AS is wholly or partly located) and the adjoining two LNRs risk 

becoming a virtual JKW monoculture if timely steps are not taken to eradicate 

it. It is irrational to suggest to NG8 2RJ Ltd that, having purchased the AS, the 

eradication of JKW is now its responsibility when it cannot afford to do this 

 
72  In Derwent Holdings Ltd v Trafford BC & others [2011] EWCA Civ 832 at [18]-[19], Carnwath L.J opined that 
     where the elements of a proposal were in close proximity and physically linked and were reasonably 
     included in a single application a planning authority could take account of the overall benefits of the two 
     elements (see App/17/13).  
73  Historic England published advice on this issue in June 2020 in Planning Note 4 ‘Enabling Development and 
     Heritage Assets’ (GPA4). See App/17/40.  
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work. The problem is clearly one which is not going to go away in any hurry, 

whoever owns the land.74    

104. There is no sensible reason why, in principle, there should be any difference 

between enabling development which results in the improvement of heritage 

assets and development which results in ecological and other benefits to the 

natural environment. The objectives are the same, namely to take account of 

the benefits of the one as offsetting the possible planning objections of the 

other in circumstances where there is no better way forward.  

105. If JKW continues to spread the consequences to the environment will be just 

the same. As RSE puts it, the likely result will be the eventual loss of 

broadleaved woodland on the AS and it will threaten the resilience of the 

adjacent LNRs. A parallel may usefully be drawn with the roof of a listed 

building falling in as a result of the owner being deprived of the fruits of the 

enabling development.            

 106. What really counts in this case is the shear scale of the JKW infestation 

(covering 0.92ha or 2.27 acres) and the magnitude of the cost of eradicating it 

(roughly £500,000). The facts are exceptional. It will be recalled that the suite 

of benefits proposed by the appellant results in a net gain in biodiversity of 

9.15% in addition to the guarantee of additional funding for future 

management. This level of funding is in stark contrast with BBC’s existing 

funding budget for the management of the two LNRs where there is heavy 

reliance on volunteers. Indeed, within only the last two years it is believed that 

BBC refused a request by the Friends of Bramcote Ridge for a grant of £650 

towards improvements of footpaths within Alexandrina Plantation LNR on the 

ground that they could not afford it.        

107. It is thought that both LPAs take the view that the eradication of JKW and the 

other proposed benefits and their funding by means of enabling development 

is not something to which consideration should be given. It is submitted that 

such an approach is irrational as it ignores the physical proximity of the two 

elements and the damage which JKW is doing and will continue to do within 

 
74  It is worthy of note that AR even offered to transfer the AS to NCC/BBC but the offer was turned down. 
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the wider area if it is not eradicated. There is no ‘Plan B’ if planning 

permission is not granted and the problem will only worsen over time.     

108. It is submitted that the legitimate enquiry should now be directed towards 

answering the following questions. 

 (a) Whether the development proposal complies with local and national 

planning policies? 

 (b) If the answer to (a) is no, (i) whether (as a material consideration)  

funding from the proposed enabling development is the only practical solution 

to secure the eradication of the JKW, and (ii) whether (as additional material 

considerations) the proposed benefits arising from the proposal outweigh the 

disbenefits of departing from relevant policies? 

 (c) Whether the amount of the proposed development is appropriate? In 

other words, are the proposed eleven dwellings the minimum necessary to 

generate the returns required (i) to fund the proposed enhancements/benefits, 

and (ii) to allow the developer a reasonable margin for contingencies? 

 (d) The appropriateness of the proposed arrangements for the future 

governance of the residual open space bearing in mind the proposed 

undertaking of £200,000.   

 (e) Are the benefits of the enabling development going to be properly 

secured using conditions and planning obligations? 

109. Local and national policies, conditions and planning obligations will be dealt 

with later.   

110. Research has been undertaken to discover whether previous appeals have 

addressed JKW on such a scale. However, no appeal decision has been 

found which offers any or even a close comparison with the facts of the 

appeal. In other words, this might well be the first reported case of its kind 

where enabling development is found to be justified (as a material 

consideration) on the ground that it will generate sufficient finance for 

mitigation and enhancement measures amongst which the eradication of 
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extensive JKW infestation is going to be the predominant item. No doubt this 

is because the scale of the JKW on the present appeal is so vast. 

Viability as an element of the enabling development 

111. It is always essential that there is a means by which the benefits claimed for 

an enabling development will materialise. It is proposed that the expected 

receipts from sales will fund the proposed enhancements/benefits to the 

community park adjoining the development site which will be transferred to 

the CIC and, ultimately, by the CIC to the CIO at nil or only nominal cost.  

112. A detailed Cost Plan has been provided by Kevin Bannister (an experienced 

quantity surveyor) of TFM Consulting (UK) Ltd75 containing (i) a GDV 

projection of £7,120,000 and development costs of £5,906,360, resulting in (ii) 

a profit margin of £1,213,639 (or 17.05% on GDV)76. The Cost Plan (with its 

accompanying explanatory letter) shows: (iii) that despite the margin being 

below the trade norm of 25% the scheme is still considered viable. 

Development costs include (iv) predicted JKW treatment costs (as facilitating 

works) of £544,966 (which is intended to accommodate inflation since the 

2018 quote plus JKW exponential growth up to and including the 2021 

growing season); and (v) infrastructure works in the creation of the new 

community park at £200,000 and a donation of £200,000 for ongoing 

maintenance on the assumption that the proposed development cannot 

proceed without meeting these costs.  

113. Mr Bannister’s explanatory letter also deals with the socio-economic benefits 

arising from the proposal (i.e. a spend of £6.076m in the local economy and 

employment varying between 20-30 in a 52 week construction period).  

114. Mr Bannister is an experienced development costs’ planner. He advises that 

the 

 ‘developer has the funds to complete the proposed works successfully.’ 

 
75  See App/9. 
76  Which is sufficient to cover error and normal development contingencies. 
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 It is also worth noting that he mentions that pre-application professional fees 

of £365,000 are higher than the industry standard which he attributes to the 

burden of duplication in dealing with two LPAs and the large quantity of 

specialist reports and assessments required by the LPAs. 

115. Mr Bannister also observes that: 

 ‘the [JKW] field is the largest that I have seen in my 20 years career, with extremely large volumetric 

dimensions, and the cost of removing it abnormally high in relation to the size of the development.’   

116. Under this head, reference should be made to the evidence of Brendon 

Dean,77 a solicitor at Ashfords in Wimbledon, who says that he has known and 

acted for AR/CH for a number of years. He says that knowing AR as he does  

 ‘… it is my belief that he will see this venture through to a successful conclusion. It is plain, in my view, 

that the scheme is driven not by profit but by the altruism of he [AR] and his father-in-law to turn 

around a badly neglected parcel of land, now overrun by [JKW], and make it fit for community use in 

the long term. If the local planning authorities concerned in this matter require my assurance that this 

is a scheme which is likely to be bolstered by the active involvement of experienced solicitors, then I 

gladly give it.’ 

117. Finally, under this head, reference is again made to the accountancy evidence 

of Richard Kirkby78 who says (amongst other things) that he has acted for the 

Rutherford family for almost 30 years. He says this: 

 ‘Significant upfront pre-development costs of some £800,000 are envisaged and I am confident that 

the company will be able to finance this from various sources including their current bankers and a 

recognised commercial finance lender that have both been used in recent successfully completed 

developments. To date almost £400,000 has been committed to this project so the shareholders can 

demonstrate a clear desire to proceed to a successful conclusion. In addition, both are themselves 

local residents and therefore keen for the environmental and community aspects of the project to 

become a reality ...  

 I have seen the detailed cost plan and appraisal prepared by a qualified quantity surveyor and whilst 

the profit margin could be considered to be below the standard industry level, I am satisfied that 

 
77  See App/9. 
78  See App/9. 
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there is a sufficient risk margin therein to be a success without falling within the parameters of  

normal developments … 

 The largest part of the initial expense will be incurred on eradication of the [JKW] and associated work 

at a cost expected to be some £500,000 and there is a robust financial plan in place for this and then 

for progress of the remainder of the project. With total costs expected to be a little under £6m this 

again demonstrates the clear commitment from the shareholders to achieve a satisfactory conclusion 

to this project …  

 In summary therefore, the land is already owned by NG8 2RJ Ltd which will undertake the proposed 

development and ecological enhancements by way of sub-contracted works. The pre-commencement 

expenditure will be bridged by Messrs Rutherford and Hickling as directors loans. Once the 

development is completed and the residual land upgraded there will be a transfer of such land 

(coupled with a donation of £200,000) to the CIC, which will then transmit to a CIO once everything is 

fully in place.’ 

118. The foregoing assurances from the appellant’s quantity surveyor, solicitor and 

accountant should, it is submitted, carry great weight and make it a virtual 

certainty that the scheme would be seen through to its conclusion. Obviously, 

if the proposed pre-commencement conditions are not met then the 

development will not go ahead. 

Managed open space governance (as a material consideration) 

119. The proposal is that the land-owning company NG8 2RJ Ltd (which is run by 

AR/CH) will, as registered proprietor, develop the land. It is also proposed that 

this company will (a) transfer the community park to an extant Community 

Interest Company (CIC) (‘Bramcote Park CIC’) and (b) will also donate 

£200,000 from the proceeds of sales to the CIC for future park maintenance. 

At an appropriate time, once the development has bedded down, it is 

proposed that the CIC will convert to a Charitable Incorporated Organisation 

(CIO) (yet to be formed) which will then lock its assets into an incorporated 

structure with its charitable status regulated by the Charity Commission.79 

NG8 2RJ Ltd’s accountant, Richard Kirkby, confirms that it has no parent and 

 
79  Company documentation for NG8 2RJ Ltd and the CIC will be found at App/14.  
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was formed specifically to acquire and develop the AS for the benefit of the 

general public. In other words, that it is a single venture company.   

120. Both in the evidence of Richard Kirkby (accountant) and Brendon Dean 

(solicitor) it is confirmed that when the time comes NG8 2RJ Ltd will transfer 

the community park to the CIC and thereafter to the CIO. Brendon Dean 

states in his evidence that he anticipates that his firm will be instructed to 

advise on appropriate governance both in relation to the CIC and the CIO. As 

he puts it: 

 ‘the overriding  objective is to ensure that the future management of the CIC/CIO is devolved to 

responsible individuals within the local community acting within appropriate legal parameters and 

backed by an exceptional level of funding for future upkeep over a number of years following initial 

setting up.’ 

 

121. Both the CIC and CIO will have a management board with executive and non-

executive officers. The intention is to reach out to local people and local 

bodies such as the Friends of Bramcote Ridge (‘FBR’) which on a small 

budget (quite possibly no more than £1,000 pa) shoulders the day-to-day 

burden of managing the two LNRs in the ownership of BBC. With potential 

access to significant funding it is anticipated that there will be great  interest in 

participating in the management of the CIC/CIO. It would obviously be 

advantageous to the FBR if there was a merger of the management of the 

new community park with the two LNRs under a single unified management 

plan (as exists at the moment with the two LNRs) although BBC has not 

expressed any interest in this proposal. If the appeal succeeds it is thought 

that there will be a momentum for unification in the management of these 

open spaces within the local community. 

 
122. Reference should be made to the statements of Andrew Rutherford, David 

Mann and Stan Heptinstall MBE where a number of local individuals are 

named.80   

 
80   See App/9. 
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123. The proposals dealing with the transmission of the community park and the 

donation to the CIC (and eventually to the CIO once the scheme has bedded 

down) and the establishment of its governance will also be subject to an 

undertaking and together constitute a positive material consideration. The 

matter is clearly one which will require professional oversight and LPA 

approval. There is, however, little point in the active implementation of these 

costly steps unless planning permission is granted. 

Environmental benefits arising from tree planting 

124. We are dealing here with climate change impacts. Both LPAs have passed 

resolutions declaring a climate emergency and both attach the greatest weight 

to local and national policies intended to avoid the worst impacts of climate 

change (these are clearly material considerations). In light of these matters, it 

would be something of a contradiction for either authority to resist further 

policy-compliant schemes in their districts such as that which is exemplified by 

the appellant’s proposal.81 

Socio-economic benefits arising from the development 

125. As indicated at paragraphs 50-51 predicted development costs of £6.076m 

will be spent in the local economy. It would also boost local employment for 

around 12 months. No doubt it may be said that such benefits arise from any 

development. However, in the current state of the economy employment 

opportunities must surely be a material consideration of significant weight.    

 
81   See App/14 for climate change material affecting NCC/BBC. See also App/14/23 for North Norfolk District 

Council appeal ref: APP/Y2620/W/15/3134132 (3 February 2020 - Inspector Paul Griffiths). This appeal 
involved a single wind turbine in an AONB. The planning balance was in the appellant’s favour when it came 
to landscape and heritage issues. The Inspector attached weight to the general benefits accruing from a 
renewable energy project. He also considered it a material consideration that the Council had recently 
passed a motion declaring a climate emergency in which, among other things, it acknowledged the impacts 
of climate change and the need for action to reduce carbon emissions and for the Council to help secure an 
environmentally sustainable future for residents within its area. The Council was noted to have already 
supported many policy compliant renewable energy schemes onshore and the Inspector considered that 
that it would be something of a contradiction for it to resist further policy-compliant schemes in the 
District. The appeal was allowed.    
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‘Bramcote Unity Park’ as a material consideration 

126. This is the name given by the appellant to the proposed community park. Not 

only will it bridge the two adjoining LNRs but it also offers an opportunity to 

create a contiguous and recognised green infrastructure corridor (including a 

sizable volume of public open space access) stretching approximately 5km 

between agricultural land south of Trowell in the west to Wollaton Park in the 

City of Nottingham in the east. A merger of the management of the AS and 

two adjacent LNRs is also in the public interest.      

The approach to JKW in other planning appeals as a material consideration82 

127. Investigation online has thrown up the following batch of appeals where JKW 

featured. It is clearly important to determine applications for development in a 

similar manner.    

 (a) Sandstone Road, Sheffield (Appeal ref: APP/J4423/A/04/1138594) (2004) 

 In this appeal there were only said to be “patches” of JK which threatened to encroach onto an Area 

of Natural History Interest (which the Inspector did not consider to be valuable). However, the 

Inspector, whilst noting the appellant’s concern that if the development did not take place the JK 

could expand and threaten other open spaces, went on to say that there were “alternative control 

measures available that would prevent such an outcome”. Whilst the appeal was dismissed on other 

grounds, we do not have enough information to give us any idea as to how much JK was involved and 

whether an insurance-backed programme of chemical treatment might have been available if it were 

a small infestation as it probably was in view of the reference to “patches”. In other words, we are not 

told what those “alternative control measures” were. Chemical treatment is ruled out on the present 

appeal owing to the risks and practicalities involved in treating such a large JK infestation.  

 (b) 139 St Julian’s Farm Road, London (Appeal ref: APP/N5660/A/03/1123758) (2004) 

 In this appeal it was said that a 45m depth entrance to the site “was becoming invaded by [JK] and 

thistles”. An ecological survey expressed concern about the invasion of JK. The Inspector was also 

concerned that in the absence of any positive nature conservation measures the site may rapidly 

deteriorate due to JK. The appeal (which was dismissed) involved the loss of open space to residential 

development in an area designated as a Site of Local Importance for Nature Conservation which, as 

the Inspector also found, could potentially fulfil a significant recreational function. The proposal was 

 
82  See appeals in indexed App/16. 
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contrary to local policy and an emerging unitary development plan and to government advice. The 

presence of JK appears to have played no part in the decision.  

  

 

 (c) Bowker Bank Industrial Estate, Blackley, Manchester (Appeal ref: 

APP/B4215/A/10/2135317) (2010) 

 In this appeal (which was dismissed) a good deal of a local river margin was said to be infested with JK 

and the Inspector found that eradication was unlikely to happen unless some development took 

place. The appeal was concerned with the regeneration of an industrial estate and the river ran along 

the site’s northern boundary. Whilst he said that this was a factor in favour of some redevelopment 

the appeal scheme was, as he put it, not the only proposal which could deliver this positive outcome 

(the Inspector suggested that the offered benefits of the scheme could equally flow from other less 

damaging schemes to the wider Irk Valley). The proposal on this appeal involved the regeneration of 

an industrial estate for residential development. The Inspector was concerned about the scale of the 

scheme (which was not EIA development), harm to biodiversity and reduced connectivity with the 

route of the river past the site.   

 (d) David Dale Avenue, Stewarton, East Ayrshire (Appeal ref: PPA-190-2037) (2014) 

 On this allowed appeal there was also JK on the site and its removal was subject to a pre-

commencement condition at item (7). The presence of the JK on site was said by the appellant to be 

“limited” but the Inspector agreed that it should nonetheless be subject to a condition which required 

its removal.  

 (e) Land between 41 and 45 Nether Street, Beeston, Nottingham (Appeal ref: 

APP/J3015/W/15/3035835) (2015)  

 This was a successful appeal against the decision of BBC refusing permission for the erection of 24 

apartments. The only reference to JK is that a neighbour had sought a condition that JK be eradicated 

but the Inspector considered this unnecessary as the applicant had submitted an insurance backed 

guarantee stating JK had been eradicated from the site. 

 (f) Land at Plevna Crescent & Ermine Road, London (Appeal ref: APP/Y5420/A/14/2218892) 

(2015) 

 In this appeal there is a reference to the provision of measures to control and remove JK on part of 

the site which had not been managed for many years. Although the Inspector noted that the removal 
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of the JK was not dependent on the redevelopment of the site he did say that in the absence of any 

intervention the ability of the site to accommodate a range of species would decline. This was a split 

decision where the land subject to the outline consent (42 dwellings) was to incorporate measures of 

ecological enhancement that included the planting of 1860 native trees and measures to control and 

remove JK. This appeal is helpful to the appellant (see paras/32, 40-42 and 73). 

 (g) Land at Lon Pobty, Bangor (Appeal ref: APP/Q6810/A/15/3140984) (2016) 

 The appeal (involving an Inspector appointed by the Welsh Ministers) concerned the provision of 

student accommodation in a residential area in Bangor. There was said to be serious infestation of JK 

in a densely wooded site. In refusing permission the council relied on a policy which did not support 

proposals which would cause significant harm to the amenities of local communities. The main 

complaints were  overdevelopment  and traffic. The appellant was looking to remove a number of 

TPO trees (and to plant 30 trees and a hedge elsewhere within the site) in order to eradicate the JK 

and to prevent it spreading. The Inspector said that he had been presented with no evidence that an 

alternative course of action would be appropriate. He also considered that the eradication of JK and 

the replacement tree planting outweighed the contribution which the existing TPO trees made to 

public amenity. The appeal was allowed and a condition was imposed that no development could take 

place until the remediation of the JK had taken place together with the submission of details of 

further monitoring. This appeal is also helpful to the appellant.   

 (h) Land at 15A Tothill Street, Minster, Ramsgate (Appeal ref: APP/Z2260/W/17/3189172) 

(2018) 

 This was an outline decision for the erection of five 2-storey cottages where the Inspector said merely 

that the JK (which was a matter of concern to local residents) was (along with boundary issues) dealt 

with by separate legislation. There is insufficient information in the decision to know what the extent 

of the JK was in that case.  

 (i) Land at 1 Prince Llewelyn Terrace, Dolwyddelan (in Snowdonia National Park) (Appeal ref: 

APP/H9504/A/18/3197328) (2018) 

 The Inspector was concerned with a septic tank installation. The LPA imposed a condition which 

required pre-commencement JK eradication and an approved management plan. The issue on appeal 

was whether such a condition was reasonable to avoid the spread of JK. No one disputed the need for 

the JK to be treated but the Inspector found the condition unreasonable as he did not consider 

eradication was required to make the development acceptable and he merely varied the condition to 

require only an eradication and management plan to control on-site JK as and when the replacement 

septic tank was installed.  
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 (j) Land off Antron Way, Mabe Burnthouse, Cornwall (Appeal ref: 

APP/D0840/W/19/3228471) (2020) 

 The eradication of JK was a conditioned item. Here the appeal allowed permission for 27 dwellings. 

The extent of JK infestation is unclear but a pre-commencement condition was imposed to protect 

the proposed development and to prevent the spread of JK into neighbouring properties.  

128. None of these appeals involved JKW of such magnitude that enabling 

development was required in order to fund its eradication. However, its 

presence was considered to be sufficiently important to justify conditioning on 

the allowed appeals. None of these appeals suggest that JKW is the owner’s 

problem or that it would generally be appropriate for an Inspector to exclude 

proposals for its eradication as a material consideration.  

Other relevant planning decisions in the vicinity of the AS83 

129. It is well-established, in the interests of consistency in decision-making, that 

previous grants of planning permission close to the AS are capable of being 

material considerations. It is particularly noteworthy that appeals on 

developments within BBC’s area have been allowed on developments within 

and adjacent to Bramcote Ridge.   

130. Two images are produced for referencing LPA decisions and other appeals in 

the vicinity on which nine sites are identified within only a short radius of the 

AL (see ASC/8A & ASC/8B). 

131. Site 1 on ASC/8A is not a decision on a planning application but involved the 

decision by BBC to release land from the green belt (the site is greenfield) on 

the western side of the former Bramcote Hills Golf Course (at Bramcote Hills 

Sports & Community College, Moor Lane, Bramcote) and its allocation for 

residential development for up to 300 dwellings. No planning applications 

have yet been made in respect of such land (SHLAA site reference 632). The 

allocation will be found in BBC’s Part 2 Local Plan 2018-2028 at “Policy: 3.3 

Bramcote (East of Coventry Lane)”.84   

 
83  See App/15. 
84  Policy 3.3 and accompanying maps (x3) and sustainability appraisal reference in Table 21. 
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132. Site 2 on ASC/8A involved an inspector’s decision on appeal (from a refusal 

by BBC) to grant outline planning permission on the former Bramcote Hills 

Golf Course site. It is proposed that this will be the site of a “Care Village” 

comprising up to 38 x 2 bed bungalows, 4 x 1 bed bungalows, 40 x 1 bed 

assisted care units and 18 x I bed flats together with associated specialist 

facilities (the site had previously been used as a ‘pitch and putt’ golf course).85  

133. Site 3 on ASC/8A comprises the eastern half of the site (referred to as “Care 

Village Open Space”) and is now proposed to be public open space under a 

unilateral undertaking entered into by the landowner on 24 February 2017 (the 

undertaking was part of the application mentioned in Site 2 and included 

Deddington Plantation). The appeal decision is clearly of interest as the Site 2 

appeal site lies within the same green infrastructure corridor. The following is 

an extract from the Inspector’s decision letter at paragraph [20]: 

 I consider that opening up the Deddington plantation for public access would constitute a very 

positive material planning consideration, as the land is currently in private ownership and it is not 

possible for surrounding residents to fully appreciate the value of this land from a recreational point 

of view. Such public access, coupled with opportunities to plant additional trees and to create an 

enhanced bio-diversity area, are environmental matters to which I afford considerable weight. I 

acknowledge that the proposal would result in the loss of the golf facility, but the site has not been 

used for this purpose for some alternative use for the site.  

 I have already acknowledged that the development would cause some environmental harm to the 

open character and function of the appeal site. However, subject to careful consideration of the 

design issues at reserved matters stage (including low roof heights for the buildings) and the inclusion 

of significant landscape/bio-diversity buffers around the boundaries of the site, I do not consider that 

the overall harm to the green corridor would be significant. I reach this conclusion in the knowledge 

also that a significant proportion of the wider green corridor would remain undeveloped.   

134. Site 4 on ASC/8A involved the grant of planning permission on appeal (from a 

refusal by BBC) for the construction of a detached dwelling and double 

garage at 74 Sandy Lane86 which lies on the eastern side of 68 Sandy Lane.87 

 
85  See Decision Letter at App/15.  
86  Although the new building at No.74 straddles the boundary with NCC the application was nonetheless 
     accepted for decision by BBC.  
87  The Inspector’s Decision Letter is dated 16 March 2009 and will be found at App/15.   
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This was a new building within the same green infrastructure corridor. The 

development comprised a large 3 storey house with a ridge height of 9.2m. 

Key issues on the appeal involved the suitability of the design and the impact 

of the proposal on Bramcote Ridge. The site is well screened. The Inspector 

found that the development would not detract from the character and function 

of the open area of Bramcote Ridge. The site lies just outside the south-west 

boundary of the AS. This decision assists the appellant as it is a large building 

in a predominantly woodland setting.      

135. Site 5 was another decision on appeal88 (from a refusal by BBC) and involved 

the demolition of a single building and its replacement by two very large 

dwellings (now numbers 70/72 Sandy Lane). The two buildings (which were 

described by the Inspector as substantial family houses) are located just to 

the south of the new building mentioned in paragraph 110 (see site layout at 

ASC/x). The appeal decision was followed by consents by BBC in the case of 

revised schemes in 2005-06. The new buildings are again very large and 

comprise with the new house/garage in para 110 a very prominent cluster of 

buildings just outside the western end of the proposal land. In allowing the 

development to go ahead the Inspector took the view that development would 

not detract from the value of Bramcote Ridge 

 ‘either in terms of its openness, or the visual amenity it provides for adjacent areas’ and that it was 

only at the junction of Sandy Lane that there was ‘likely to be any public perception of a change in 

character’ (para/10).  

 The same may be said of the proposed two dwellings within BBC’s area.     

136. Site 6 involves the grant of planning permission by BBC in 2019 for the 

installation of a replacement telecommunications mast just outside the 

proposal land on its southern side within the Sandy Lane LNR. The new mast 

will be 25m in height which is 5m taller than the existing mast which is a 

prominent feature on the skyline. The structure will support a new antenna, 

dishes and ancillary apparatus with new and replacement/relocated cabinets 

at ground level within an existing compound footprint, as well as incorporating 

 
88  The Inspector’s Decision Letter is dated 3 September 2004 and will be found at App/15.  
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an existing site sharer’s apparatus. This development was found to be in 

accordance with policies which precluded development which (a) (Policy E12) 

would detract from the character and function of Protected Open Areas shown 

on the proposals map, and (b) (Policy E13) which would adversely affect the 

character and appearance of named Prominent Areas for Special Protection 

also shown on the proposals map which, in both cases, included Bramcote 

Ridge. It was considered by BBC that the mast would have no greater impact 

in terms of its visual appearance on the setting of these areas or in relation to 

the local nature reserve. This mast will (and by some measure) be visually 

more intrusive on the local landscape than the proposed built development.   

137. Site 7 involves the decision of BBC to grant permission89 for back land 

development involving the demolition of 13 Middleton Crescent and the 

construction of 14 dwellings within a 1.2ha (or 2.96 acre) plot at the rear of 

Middleton Crescent. The plot slopes down steeply (by around 12.5m) from 

south-west to north-east. If one were to take a continuation line of the green 

infrastructure corridor running east from the AS this is where it would end. 

Mitigation measures were accepted which included holes under fences for 

hedgehogs, compost bins in each garden and bird and bat boxes for each 

dwelling. Again, this is a material permission.90 

138. Site 8 is at 40A Derby Road (ref: 20/00120/FUL) which adjoins the site 

mentioned in paragraph 113 which will involve extensions, external alteration 

and a raising of ridge heights. A conditional permission was granted on 29 

April 2020. This is also relevant development.  

139. Site 9 is at Radford Bridge, Wollaton where outline permission was granted on 

appeal for the regeneration of an allotment site, incorporating new public open 

space, access, drainage and ecological enhancements (appeal ref: 

APP/Q3060/A/13/2200191 and subsequently varied under 15/03129/PVAR3 

(approved) and 16/02336/PNMA (approved)). It is understood that local 

residents will benefit from a new 182-plot allotment scheme which is being 

 
89   A consent has not yet been issued but it is thought likely that the committee will have granted permission 
      subject to the execution of a section 106 agreement.  
90   See Reports of BBC’s Chief Executive dated 24 April 2019, 22 May 2019 and 8 October 2019 at App/15.  



N1563 - Statement of Case ref BBC 19/00465/FUL  48 

funded by a local developer (Avant Homes) which will involve the renovation 

and restoration of a derelict allotment and nature reserve.   

The planning framework  

Local policies     

140. The AS sits wholly or partly within a LWS91 and also within what is termed a 

Green Infrastructure Corridor (‘GIC’). Policy 16 of the Aligned Core Strategies 

(‘ACS’) of BBC, Gedling Borough and NCC (Part 1 Local Plan) adopted in 

September 2014 provides that existing GICs are to be ‘protected and 

enhanced’ (paragraph 2(a)). However, this is not green belt and none of the 

policies mentioned below are drafted in terms that ‘very special 

circumstances’92 have to be shown before planning permission could be 

granted for the construction of new buildings. Instead, where development is 

proposed the ‘need for and benefit of the development should be weighed 

against the harm caused’ (paragraph 2(b)).  

141. Paragraph 3 of the same policy provides that new or enhanced GICs and 

assets should look to make provision for, amongst other things, physical 

activity and wellbeing opportunities for local residents and biodiversity 

opportunities.    

142. Policy 17 of the ACS provides for the protection, restoration, expansion and 

enhancement of existing areas of biodiversity interest over the plan period 

including the use of conditioning, planning obligations and management 

agreements. New development should provide new biodiversity features and 

improve existing biodiversity features wherever appropriate. 

143. Policy EN1 in NCC’s Local Plan Part 2 document (which was adopted in 

January 2020) is concerned with development affecting the ‘Open Space 

Network’ (‘OSN’). As defined in the glossary, the expression OSN dovetails 

 
91  As previously indicated, the boundaries of the LWS are unclear and the LPAs must establish precisely where 
     they run on the ground when it comes to the AS.  
92  NPPF, para 143.  
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with the meaning to be applied to ‘Green Infrastructure’ in the ACS and is 

certain to include ‘woodland’ in public or private ownership.  

144. Policy EN1 at 1(b) provides that development affecting the OSN will be 

refused unless the development enhances or increases the area of the OSN 

particularly in areas requiring improvement. Development should not have a 

detrimental effect on open space (EN1(2)).  

145. There is good reason to think that enabling development, where linked to the 

creation or enhancement of open space, is implicit in parts of the 

accompanying explanatory text at 5.14 through to 5.16 which speaks of areas 

of open space which suffer from a range of problems including poor access 

and lack of maintenance. In such circumstances (as in others mentioned) it is 

said that it may be appropriate to allow development on open space if there 

are benefits to the OSN as a whole.  

146. Reference should also be made to Policy EN6 where developments will be 

expected to protect and promote biodiversity and to deliver multi-functional 

benefits and contribute to the local ecological network both as part of on-site 

development proposals or through off-site provision. Paragraph 3 provides 

that development will only be permitted where significant harmful ecological 

impacts are avoided.  

147. Policy EN7 concerns trees. This policy calls for the retention and protection of 

high value trees (paragraph 1). Planning applications will take into account the 

maintenance and management of retained trees, new trees and planting and 

any losses will be mitigated by additional planting. The proposal land does not 

contain any irreplaceable habitats such as ancient woodland or veteran trees.  

148. One turns next to BBC’s Part 2 Local Plan which was adopted in October 

2019. One starts with Policy 28(1) which provides that development will be 

required to take reasonable opportunities to enhance ‘Green Infrastructure 

Assets’ (‘GIA’) (which is similar to the OSN designation in the case of NCC’s 

local plan) which are taken to include a range of assets such as informal open 

spaces, nature reserves and prominent areas for special protection such as 

Bramcote Ridge. It is accepted that the AS would be included within the 
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definition of a GIA. In such cases (Policy 28(2)) permission will not be granted 

for development that results in any harm or loss to the GIA unless the benefits 

of development are clearly shown to outweigh the harm.  

149. In the explanatory text following Policy 28 at para 28.2 it is said that the 

greatest opportunity for enhancing GIA will come through development. Para 

28.4 notes that the restriction in Policy 28(2) (i.e. benefits vs harm) that 

benefits which could outweigh the harm might include the replacement of 

equivalent or better provision in terms of quantity and quality in a suitable 

location.  

150. Of significance to the present application Policy 31 looks to the delivery of a 

net gain in biodiversity from development proposals. It states: 

 Permission will not be granted for development which would cause significant harm to sites and habitats 
of nature conservation … together with species that are protected or under threat. Support will be given 

to the enhancement and increase in the number of sites and habitats of nature conservation value … . 

151. National and local policies and local guidance also deal with climate change. 

See in particular ACS at Policy 1 (Climate Change) and Policy 10 (Design and 

Enhancing Local Identity); NCC’s Local Plan Part 2: Section 3 – Climate 

Change, NCC’s Adaption Action Plan; and NCC’s Urban Forest Strategy 

2012-20. See also paragraphs 38 (Woodland Carbon Assessment) and 147 

above (environmental benefits arising from tree planting). There is a helpful 

summary of national and local planning policies which are relevant under this 

head on pages 2-4 (notably in the case of the NPPF) of the Woodlands 

Carbon Assessment prepared by Delta-Simons Environmental Consultants 

Ltd.93    

Meaning of local policies 

152. A development plan should be looked at as a whole rather than piecemeal: a 

proposal does not have to accord with each and every policy. The policies of 

a development plan seek to reconcile numerous interests (such as the need 

for more housing and the protection of attractive landscapes etc.) and it would 

 
93  See App/1.  
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be difficult to find any project of significance that was wholly in accord with 

every relevant policy. In other words, in evaluating a proposal against the 

development plan not every policy will have precisely the same weight and 

some will have greater significance to the determination of whether the 

proposal accords with the plan than others.  

153. In this case the focus should be on the more central policies identified above 

and taking a lighter touch on others that are less directly engaged or of less 

importance to the decision in hand without the need to take a ‘tick box’ 

approach to the consideration of the development plan’s policies. These are 

issues of planning judgment. 

154. In environmental terms the AS sits in an area that might be considered to be 

of mild to moderate sensitivity. It is (a) wholly or partly within an LWS and in, 

NCC’s case, (b) also lies within an OSN and, in BBC’s case (c) is a GIA. 

Under the development plans of both LPAs development will not be permitted 

unless the benefits outweigh the harms.  

155. It is submitted that (i) the proposed enhancements to the existing green 

space, (ii) the resulting net gain in biodiversity, and (iii) the incidental benefits 

arising from the proposed enabling development, should collectively assume 

great weight in the planning balance of benefits vs harms than, for instance, 

the weight which might be attached to (iv) the mere loss of green space of 

limited conservation value, and (v) the visual impact of the proposed 

development within short to medium distances on the northern side of the AS.   

National planning policy (NPPF)              

156. The relevant development plan policies (when looked at as a whole) align 

broadly with relevant policies in the NPPF which is a material consideration in 

planning decisions94 and, as government policy, it is always likely to merit 

significant weight. For instance: 

 
94  NPPF, para 212. 
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 (a) Paragraph 91 provides that policies and decisions should aim to 

achieve healthy, inclusive and safe places which (at sub-para (c)) enable and 

support healthy lifestyles for example through the provision of safe and 

accessible green infrastructure that encourages walking and cycling. 

 (b) Paragraph 98 provides that decisions should protect and enhance 

public rights of way and access, including taking opportunities to provide 

better facilities to users.  

 (c) Paragraph 118(a) provides that decisions should (amongst other 

things) take opportunities to achieve environmental gains such as 

developments that facilitate new habitat creation or improve public access to 

the countryside. 

 (d) Paragraph 170 provides that planning decisions should contribute to 

and enhance the natural environment by (at sub-para (d)) minimising impacts 

on and providing net gains for biodiversity, and by (at sub-para (f)) 

remediating and mitigating despoiled, degraded, contaminated and unstable 

land. 

 (e) Paragraph 175(d) provides that development whose primary objective 

is to conserve or enhance biodiversity should be supported. Opportunities to 

incorporate biodiversity improvements in and around developments should be 

encouraged, especially where this can secure net gains for biodiversity. This 

is an important policy as it is supportive of enabling development as a means 

of facilitating enhancements to habitats and biodiversity assets.  

157. On the facts of this appeal it is a balancing exercise between the provisions of 

the development plan and material considerations (including national policy). 

It is the appellant’s case that the planning balance lies in favour of the 

proposed development. If it is determined that the proposal conflicts with 

development plan policies then there are there a suite of material 

considerations which really ought to be sufficient to enable the Inspector to 
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override any one or more policies with which the proposal might be in 

conflict.95  

Officer’s reports & reasons for refusal 

Nottingham City Council 

158. The officer’s report is that of the Director of Planning and Regeneration 

(‘DPR’) for the Planning Committee meeting held on 22 July 2020. David 

Seddon is the DPR. The case officer was Jennifer Curry and the Area 

Planning Manager was (and still is) Robert Percival and it was he who 

presented the officer’s report to the planning committee. It is assumed that the 

report was written (or largely written) by Jennifer Curry (she is named as the 

contact officer at the end of the report). The following reasons for the refusal 

of planning permission were given in the notice of decision dated 23 July 

2020.  

158.1 Unacceptable harm to OSN – it is contended that the benefits of the 

development did not outweigh the impact on the quality of environment, 

landscape character and wildlife value of the OSN contrary to (a) ACS policies 

A, 2 (Spatial Strategy) and 16 (Green Infrastructure, Parks and Open Spaces) 

and (b) Local Plan Part 2 policies EN6 (Biodiversity) and EN7 (Trees).  

 The reference to policies should in fact be a reference to policies within 

Section A of the ACS. The reference to ASC Policy 2 is insufficiently 

particularised but presumably refers to the spatial strategy of the three LPAs 

under which, in NCC’s case, new development is supposed to be met within 

the main built up area of Nottingham (i.e. a strategy of urban concentration 

which seeks to direct new development to allocated and brownfield sites). 

However, in the ‘Justification’ section at 3.2.30 it is provided that ‘Due to its 

constrained boundaries, all development within Nottingham City is to be 

provided within or (to a very limited extent) adjoining the main ‘built-up area’ 

(and other allocated land). This indicative approach to spatial strategy assists 

 
95  R (Cala Homes(South) Ltd v Secretary of State for Communities and Local Government [2011] JPL 1458 at  
      1450 B-D per Lord Hope and 1458 E-F per Lord Clyde; see also Tesco Stores Ltd v Dundee CC [2012] P&CR 9 
      at [18]. See App/17/25.  
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the appellant. Although the AS has not been specifically identified as available 

for development in the local plan process, it would still rank as a windfall site 

adjoining a built-up area which has unexpectedly become available for 

justifiable enabling development, for the reasons already outlined.  

158.2 Unacceptable harm to the LWS with no demonstration that the need for 

development outweighs the need to safeguard the nature conservation value 

of the site. It is also put that ‘it has not been demonstrated that the 

development would secure measurable gains for biodiversity’. Accordingly, it 

is contended that the proposal was in conflict with ASC, Policy 17 

(Biodiversity), Local Plan 2 Policy EN6 (Biodiversity) and NPPF, section 15 

(‘Conserving and enhancing the natural environment’). As this section of the 

NPPF runs between paras 170-183 the ground for dismissal under this head 

is insufficiently particularised.  

158.3  It is alleged lastly that, by reason of their layout and design, the proposed 

development (nine dwellings in NCC’s case) is ‘poorly related to its context 

and result in poor legibility, natural surveillance, community safety and ease of 

access for pedestrians, visitors, deliveries and waste collection. It would also 

be harmful to the local townscape and amenities of neighbouring residents’.  It 

is accordingly claimed that the proposal conflicts with (a) ACS, Policy 10 

(Design and enhancing local identity); (b) Local Plan Part 2 Policies DE1 

(Building Design and Use) and DE2 (Context and Place Making); and (c) 

NPPF, section 12 (Achieving well-designed places). As this section of the 

NPPF runs between paras 124-132 the ground for dismissal under this head 

is again insufficiently particularised.  

159. In relation to 158.1 and 158.2, although NCC correctly accept (see 7.24) that 

it is necessary to balance the positive benefits of the proposal against its 

negative impacts, no or insufficient weight is given to the eradication of JKW 

which is said to be a ‘longstanding responsibility for the landowner’.  

160. It is said (7.17) that JKW can be removed ‘independently of the planning 

process and the refusal or granting of permission is not a barrier to its 
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removal’. NCC say that ‘both the City Ecologist96 and NWT stress that the 

removal of JKW should not be viewed as any mitigation, enhancement or 

compensation as part of a development’. This approach is irrational in 

circumstances where (a) the spread of JKW currently extends to 0.92ha (or 

2.27 acres) which is 19.57% of the entire AS, and (b) where the landowner 

has no means of funding the eradication costs. On any rational basis the 

removal of JKW must be an important material consideration resulting, as it 

will, in a net gain in biodiversity. To suggest merely, as NCC does, that it is 

the landowner’s problem when the landowner has no means of doing anything 

about it gets us nowhere and leaves the ecology of the AS in a state of 

perpetual jeopardy. In truth, there is no ‘Plan B’ other than the current 

scheme. 

161. What is puzzling is that in the reported responses to the initial consultation the 

City Ecologist mentioned only that JKW eradication 

 ‘should not be seen as a biodiversity gain or enhancement/benefit, but as … standard site 

maintenance and habitat management, regardless of proposals for development’. 

162. NWT did not even mention JKW in what was a lengthy summary of NWT’s 

(first round) consultation response. Later on in the report (7.17) it is reported 

that both the City Ecologist and NWT stressed that the removal of JKW 

 ‘should not be viewed as any mitigation, enhancement nor compensation as part of a development’.  

 This is not noted in the reported response(s) of NWT.  

163. Parks Services also considered JKW to be the responsibility of the landowner. 

It is reported that they did not consider that the development would enhance 

the OSN and that the treatment of the JKW: 

 
96   This is a reference to Felicity Atkins who is NCC’s ‘Biodiversity and Green Space Policy Officer’. It is not 

known whether Ms Atkins is in fact a professionally qualified ecologist. There is no ‘City Ecologist’. NCC is 
invited to explain the reference ‘City Ecologist’ and to provide details as to who provided the LPA with 
specialist ecology advice.    
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 ‘should not … be considered to be betterment to be delivered by the development … overall it is 

considered that the loss of the OSN will significantly outweigh the benefits delivered by the 

development’. 

 

164. Four questions arise.   

 (a) Whether an ecological impact appraisal was in fact carried out by NCC 

and, if so, by whom and their qualifications?  

 (b) Was NWT even aware of the presence of JKW on the AS, either at all 

or in the volume noted by the appellant?97 

 (c) Had either the officer described as the ‘City Ecologist’ or NWT even 

visited the AS before or after submitting their consultation responses? 

 (d) If not, then why had they not done so in view of the serious negative 

impacts facing the AS and the adjoining LNRs arising from such large-scale 

(and longstanding) JKW infestation? 

165. The question accordingly begs as to whether the consultation responses of 

the ‘City Ecologist’ and NWT (on which NCC placed great weight) followed 

only a desktop analysis by these technical consultees in the absence of an 

inspection of the AS?  

166. The appellant submits that, in all probability, the underlying objection to the 

application of these consultees was one of principle and was not based or 

otherwise informed by a full and detailed ecological appraisal of the AS 

carried out by either of these consultees or by external consultants instructed 

by NCC. It is contended that if these consultees had in fact inspected the AS 

before they had lodged their consultation responses they would have become 

quickly aware of the seriousness of the JKW infestation and its likely negative 

impact on the woodland and adjoining LNRs.  

 
97  Reference is made to JKW within the AS in the Management Plan (2019-2024) for the Alexandrina  
     Planation and Sandy Lane LNRs (see pp.14-15). This plan (which is dated March 2019) was produced by  
     NWT in partnership with BBC and the Friends of Bramcote Ridge.   
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167. The new evidence of RSE (consistently with the ecological and arboricultural 

impact assessments advanced at the application stage) is, of course, the 

polar opposite, namely that the proposal allows for the widespread retention 

and enhancement of the vast majority of the woodland habitats most notably 

through the eradication of JKW which is said to be taking over the woodland 

understory and threatening the resilience of the adjacent LNRs. The 

eradication is said to provide a critical enhancement to the LWS and will give 

rise to a net gain in biodiversity assessed at 3.88 habitat units or + 9.15% and 

5.66 linear units or + 282,973.32% across the site. These are quantitative 

assessments calculated in accordance with guidelines published by DEFRA 

(2019) and with the DEFRA Biodiversity Metric Calculation Tool 2.0 (the 

Biodiversity Metric 2.0 (2019) provides a way of measuring biodiversity losses 

and gains resulting from development or land management change).   

168. Little weight appears to be attached either to any of the claimed material 

considerations and to the necessity for enabling development as a means of 

funding the claimed benefits. Although NCC speak of a profit of £918,00098 the 

work is being done at a much lower rate of return than by reference to 

ordinary industry standards, and any margin obviously has to be large enough 

to provide a cushion for developer risk. Nor is there any sensible reason either 

why a landowner should be expected to pay around £500,000 without any 

prospect of a return for such outlay when the land, cleared of JKW, is being 

opened up for public use which is always a positive material consideration 

and is supported by local and national policies.     

169. Nor is there any reference in the officer’s report (and this is by no means an 

exclusive list): 

 (a)  to the environmental benefits arising from tree planting throughout the 

woodland and the wider site;  

 (b)  to the enhancement of the ground flora through understory planting;  

 
98  See Cost Plan and Development Appraisal prepared by Kevin Bannister at App/9. The developer’s margin (as 
     a percentage of GDV) is in fact predicted to be only 17.05%.  
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 (c)  to habitat mitigation in the form of new species-rich hedgerows, green 

roofs on most of the garages, new ponds, the creation of wildflower meadows 

and the provision of nest boxes and shelters; 

 (d)  to the dedication of a new PROW and its connectivity with other 

PROWs in the immediate area; 

 (e)  to the importance of public liability insurance as an ordinary incident of 

well-managed public open space;  

 (f)  to the likely future of the AS without permission (i.e. as an abandoned 

and unmanaged plot without, in all probability, even an absent landowner);  

 (g)  to the advantages of funded management with professional oversight; 

 (h)  to the socio-economic benefits arising from the development; 

 (i)   to the opportunity which the proposal presents to create not only a 

continuous recognised green infrastructure corridor but one that includes a 

sizable volume of public open space extending approximately 5km between 

agricultural land south of Trowell in the west to Wollaton Park in the City of 

Nottingham in the east; and in the process 

 (j)  to potentially pave the way for a merger of the management of the AS 

and the two adjacent LNRs (which is implied by the name given to the AS, 

namely that of ‘Bramcote Unity Park’).  

170. In relation to the ground of objection at 158.3, the objection appears to be a 

‘catch-all’ objection to practically all facets of the proposed built development 

whereas in the course of the application these matters attracted little criticism.       

171. The number of houses is critical to the viability of the development and the 

linear layout along the northern edge of the site is obviously more desirable 

and certainly less intrusive than placing these dwellings in clusters on the 

sloped site. The EIAs advanced both on the application and the appeal make 

it plain that the proposed enabling built form (i) lies within areas of dense 

bracken and tall herbs (with few trees) which are habitats of low nature 
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conservation value, and (ii) also allows for the widespread retention and 

enhancement of the vast majority of the woodland habitat.  

172. Although the area of built development extends to 1.3ha (3.2 acres) or 28% of 

the AS the design quality of the dwellings is high with materials used 

appropriate to their woodland setting. Indeed the scheme has been designed 

with regard to environmental considerations and sustainable build criteria. The 

Inspector is encouraged to read the Planning and D&A statements (alongside 

the D&A Addendum). The Inspector will also have noted already that the area 

of built development includes mitigation in the form of new species-rich 

hedgerows around the boundaries of the new dwellings, green roofs on most 

of the garages, new ponds within the curtilage of these dwellings and the 

creation of wildflower meadows and the provision of nest boxes and shelters 

within the same area. The Inspector is invited to refer to the RSE 

enhancement plan on the last page of their report. In short, the proposed 

development on the northern edge of the AS (which is at the foot of the sloped 

site) will include a blend of visually contained built development and 

ecological enhancements. It is also development which is unlikely to have a 

harmful effect on the character and appearance of surrounding landscape or 

the visual amenity of the nearby settlement (tree-planting along the boundary 

which will effectively screen the new development on its northern aspect). In 

truth, these and the other benefits of the scheme will outweigh its moderate 

impacts on the LWS.  

 

172.1 The appellant’s architect, Mark Jermy of HLP, has also produced a statement 

(to be found in App/9) responding to the reasons for refusal (by both LPAs) 

which should be regarded as an addendum to the statement of case. 

                     

173. Clearly conditioning and planning obligations are offered to accommodate the 

proposed benefits. A Construction Ecological Management Plan (CEMP) will 

be required, as will an arboricultural method statement, tree protection and 

reporting, a Landscape Ecological Management Plan (LEMP) and a bat 

survey on trees proposed for removal with a bio-secure method statement (to 
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be included within CEMP) and if bat roosts are found an EPSL may also be 

required. In addition, pre-commencement conditioning will be required in 

relation to construction materials, JKW eradication, the dedication of a PROW 

as well as undertakings in relation to the funding and transfer to the CIC with 

a best endeavours obligation in relation to the establishment of an eventual 

CIO.99  

174. Notes were taken of NCC’s Planning Committee meeting on 22 July 2020.100 

NCC’s recommendation against acceptance of the application was presented 

by Robert Percival who told members that policies in relation to the OSN/LWS 

‘make a strong presumption against development’ which is not the case as 

there is no presumption one way or the other and the issue is one that is 

required by law to be determined in accordance with the development plan 

(and the approach in this instance of weighing benefits against harms) unless 

material considerations (which include national planning policy) indicate 

otherwise.  

175. Mr Percival also said that the development plan ‘set out when development 

might be appropriate’ without saying what that criteria was or even mentioning 

the possibility that material considerations might suffice to displace the 

provisions of the development plan. Mr Percival also acknowledged that the 

‘Danger of JKW spreading easily is recognised’ although he ‘acknowledged 

that he [was] not an expert’. He did not allude to the expert evidence being 

advanced on the application or mention to members whether or not NCC had 

sought any expert evidence of their own about JKW.  

176. Three matters of interest arise on NCC’s minutes which are accepted as a 

true record of the meeting.  

 First, Mr Percival’s advice that JKW ‘is separate to the planning system’ (see 

para (i)). Second, Mr Percival’s reference to the fact that there was local 

objection to the loss of open space which had been used for a lengthy period. 

 
99   The proposed conditioning and a draft section 106 agreement will be found at App/10. 
100  See App/11A. These notes were taken by the appellant’s planning consultant Geoffrey Prince. In addition 
      there are NCC’s own minutes of the meeting which will be found in App/3. 
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Third, and as Mr Percival puts it, ‘the overall principle of the proposed 

development is not acceptable’ because (in effect) the negative impacts would 

not be offset by the benefits of the proposal.  

177. In answer to the first point in para 176, JKW is not separate to the planning 

system. The fact that its control is subject to environmental legislation does 

not preclude (as a matter of law) considerations affecting the character or use 

of the AS in planning decisions. The facts of this appeal demonstrate why this 

should be the case in view of the known consequences resulting from a failure 

to eradicate the spread of JKW.  

178. In answer to the second point in para 176, The AS is not public open space, if 

this is what he meant. It is privately-owned green space and any public use 

will have been trespassory and not by right. It should be noted that it was 

determined by NCC after the decision was made to dismiss the application for 

planning permission, that the application to modify the Definitive Map by the 

introduction of a new PROW crossing the AS from east to west was 

rejected.101 In other words, it would be wrong to regard the loss of land 

required for development as resulting in a loss of public open space. It is 

merely land to which the public enjoy access but not by virtue of any public 

right. This has now been determined in a separate legal decision of NCC 

which has not been challenged. The notion that as the public were already 

using the AS nothing of substance is to be gained by the creation of a 

community park is irrational as the AS could be enclosed and the public could 

be kept off the land at any time.  

179. In answer to the third point in para 176, it is erroneous to suggest that the 

decision was governed by matters of ‘overall principle’. The planning balance 

turns solely on the issue of benefits vs harms. It was not as if, for instance, the 

appellant had to establish ‘very special circumstances’ if it was to obtain 

planning permission.                        

180. Of the 14 members attending only four spoke.  

 
101  See Decision Notice at App/14/4. 
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 Councillor Cate Woodward noted that ‘JKW [was] not covered by planning’ 

(no doubt accepting officers’ advice that this was the responsibility of the 

landowner and was irrelevant for planning purposes). She also accepted that 

the proposed park would be ‘well managed/manicured but [the] land is 

managing itself in its natural state’ but without providing an explanation as to 

how this would apply in the case of JKW.  

 Councillor Longford supported Councillor Woodward but did not specifically 

mention JKW nor did Councillor Wynter.  

 Councillor Smith merely asked ‘How does JKW spread – naturally or by 

people’ and ‘Will there be no public access?’ (as there clearly would be under 

the scheme).  

 It seems plain that the application’s failure stemmed principally from the 

objection in principle by the officer holding the post of ‘City Ecologist’ and 

NWT to the loss of land (indeed any land) from the OSN and LWS.  

The e-petition102 

181. The officer’s report also mentioned an online petition with the names and 

postcodes of 1,064 people ‘with some signatories [living] outside NG8 and 

NG9, although the vast majority are within’.     

182. The e-petition requires only the inclusion of a name, email address and 

postcode whereas NCC’s petitions’ protocol103 requires all petitions submitted 

to the authority: (a) to include a clear and concise statement covering the 

subject of the petition, stating what action it wishes the authority to take, and 

(b) the full name, full address and signature of the person supporting the 

petition. Signatories must also make clear that they live or have a business 

address within the city boundary by providing a valid address with postcode. 

Curiously NCC’s Petitions’ Scheme does not apply to planning applications 

(see para 16) but it is suggested that a petition which is so excluded but which 

 
102  App/14/20.3. 
103  App/14/20.1 
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omits in full those matters identified in (a) and (b) above should carry no or 

very little weight.  

183. The e-petition pre-dated the application for planning permission (which the 

officer’s report acknowledges – the e-petition was launched well before the 

planning application was made, at a time when the AS was due to be sold at 

auction in 2018).104 The plea to ‘Save Bramcote Ridge’ is misleading in that it 

implies that there would be wholesale development on Bramcote Ridge when 

this is manifestly not the case. NCC were advised by the appellant’s counsel 

that officers should inform members that the e-petition was not only 

misleading, but was also not compliant with NCC’s Petitions’ Scheme as it 

failed to incorporate a concise statement covering the subject matter of the 

petition and also omitted to provide full addresses. NCC did not heed this 

advice and the e-petition should not have been referred to in the officer’s 

report. 

184. In October 2019 Andrew Rutherford conducted an audit of the e-petition (on 

the 38degrees website) and discovered that 20 names were duplicated, 113 

did not even live in the area and 6 had been in contact with the appellant’s 

website expressing a wish to support the application. The bulk of the 

signatories on the petition (799 of 1064) were obtained before the planning 

application(s) were made.  

Broxtowe Borough Council     

185. The officer’s report is that of the Chief Executive (CE) to the Planning 

Committee for use at their meeting on 22 July 2020. The CE is Ruth Hyde. 

The Principal Planning Officer at BBC was Stefan Saunders105 although the 

case officer throughout was Sue Heron, a Senior Planning Officer. It is 

assumed that Sue Heron was largely responsible for the CE’s report which 

also recommended a refusal of the application made to BBC. 

 
104   The appellant’s planning consultant, Geoffrey Prince, wrote to NCC in detail about this and other matters  
        on 11 October 2019.   
105   Stefan Saunders left BBC in June 2020. The Acting Principal Planning Officer is Ryan Dawson.    
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186. The single reason given for refusal in BBC’s decision notice dated 24 July 

2020 is that the proposal would result in unacceptable harm to the GIA and 

would result in a net loss to biodiversity without benefits outweighing the harm 

being demonstrated. Accordingly, it was claimed that the proposal conflicted 

with (a) the ACS, Policy 16; (b) Local Plan Part 2 policies 28 (Green 

Infrastructure Assets (‘GIA’)) and 31 (Biodiversity Assets); and (c) NPPF, 

Section 15.   

187. It is unnecessary to go over ground already covered in (and in response to) 

the NCC report and decision where there is considerable overlapping in the 

planning narrative contained in the officer’s report in BBC’s case.  

188. It will be recalled that BBC’s Part 2 Local Plan includes at Policy 28(1) a 

provision that development is required to take reasonable opportunities to 

enhance Green Infrastructure Assets (‘GIA’) which is similar in practice to the 

Open Space Network designation to be found in NCC’s local plan. It is 

accepted that the AS would be included within the definition of a GIA. In such 

a case (Policy 28(2)) permission will not be granted for development that 

results in any harm or loss to the GIA unless the benefits of development are 

clearly shown to outweigh the harm. 

189. The BBC report also contains reports on a number of consultations.  

190. BBC’s Parks and Environment Officer (Tim Crawford) considered that the 

proposal offered ‘positive enhancements to the open space although he 

queried ‘whether [the] enhancements are really needed and if they are a 

sound trade-off for the development of 11 dwellings’.  

191. At the first consultation round, the NWT objection raised a question about the 

sufficiency of the habitat and species surveys, an objection that has been 

demonstrably satisfied by the recent Ecological Impact Assessment provided 

by RSE (although the ecological evidence supporting the application was still 

perfectly adequate).  

192. In dealing with enhancements NWT expressed concerns about, as they put it, 

‘the nature of the enhancements and the absence of a clear and simple 
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delivery mechanism’. This objection is far too broad although a question is 

admittedly raised about the absence of a species/planting plan. Although this 

would be a conditioned item anyway, the indicative layouts shown on HLP’s 

Proposed Site Layout (ASC/1) should have been sufficient for NWT’s 

purposes at this point, supported as it is by the RSE Enhancement Plan 

(ASC/2). Whilst NWT accepted that ‘some active management is likely to be 

beneficial’ it was still claimed that the ‘removal of the Knot Weed should not 

be viewed as an enhancement’. This is an irrational proposition in these 

circumstances. NWT also sought details about all the enhancements. It is not 

understood why they should be saying this when an immense amount of 

detail was provided to both LPAs. In any event, NWT will have the opportunity 

of reading the RSE EIA and will accordingly have to make up its mind whether 

the JKW infestation is as serious as is being claimed by RSE and others.   

193. The NWT objection is underscored by the loss of 1.8ha of the LWS which is 

said to be a valuable wildlife corridor. NWT also questioned the value of tree-

planting on the scale proposed on a site ‘which shows strong evidence of 

natural regeneration and is an important mix of open and woodland habitats’. 

As has already been indicated, the site of the two buildings on the BBC site is 

at the centre of the JKW infestation and it is again doubted whether NWT had 

even visited the BBC site, nor is there any evidence that they had even 

sought or obtained expert advice.   

194.   When consulted a second time on 8 July 2020 NWT were still objecting to the 

application and complained about the absence of an acceptable vegetation 

habitat map and an ecology survey which they considered was inadequate. 

Even if these criticisms had been justified the matter has, it is submitted, been 

overtaken by the RSE EIA. Again, the question begs as to why NWT were 

saying that the removal of over 2 acres of JKW could not be viewed as an 

enhancement?  

195. Following an accompanied site visit BBC’s tree officer (Philip Wood) agreed 

that JKW was extensive and that it needed to be eradicated and that this 

would lead to a loss of trees. The Woodland Trust had no comments to make 

when consulted.  
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196. In common with NCC, the online petition is again raised saying it contained 

1064 signatures and the same objections apply. In the case of BBC, petition 

protocols are very strict.106 Although petitions may be presented to the 

authority in relation to the functions of the authority, there is a clear procedure 

for introducing petitions at meetings and the Chief Executive retains a 

discretion to reject a petition in relation to a planning decision. As before, the 

appellant doubts whether the online petition should even have been 

mentioned in the officer’s report. Indeed a manual petition containing 49 

signatures also appears to have been put before the authority although the 

petition proposal is not identified, nor whether it had been checked to 

ascertain whether all the signatories were in fact local to the area or, if they 

were, whether it had been made plain to signatories that the proposal 

included the proposed benefits (the appellant’s advisers have never seen this 

petition). 

197. There is no evidence that BBC conducted its own ecology impact assessment 

or otherwise sought expert advice on the spread and effects of JKW on the 

ecology of the AS. It is believed that BBC in fact relies on advice which it 

received from NWT whose view it was that the benefits of the proposal were 

insufficient to outweigh the harm to the GIA and on biodiversity. The appellant 

says that such a conclusion was unsound as it was not based on the weight of 

the available expert evidence. The appellant contends that it is for NWT to 

show that they inspected the AS and conducted their own ecology impact 

assessment in order to inform the view they took and the advice which they 

gave to both LPAs on the adverse impacts arising from the proposal.        

198. Nowhere in the officer’s report is the risk to the LWS/LNRs of a spread of 

JKW extending (currently) to 0.92ha or 2.27 acres with an exponential growth 

rate of at least 1-2m each growing season, analysed in the depth in which it 

had been in the appellant’s evidence, nor is any alternative way of dealing 

with this problem suggested by BBC in the event that planning permission 

was not granted, other than by suggesting that it is the owner’s problem. In 

other words, no benefits vs harm analysis was carried out arising from the 

 
106  App/14/20.2 
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presence of JKW or as to the existence and weight of material considerations 

which might operate to justify a departure from policy.  

199. It is submitted that when the environmental objections are looked at as a 

whole the officer’s report of BBC reads as an objection in principle to the 

proposal simply because it would result in the removal of part of a LWS, no 

matter how small and regardless of the accruing benefits, mitigation and 

enhancements, none of which are analysed in any detail. The contention (in 

6.3.4) that JKW could be removed without planning permission is simply not 

explained. On the basis of the evidence lodged with the application and 

afterwards (when further assessments were required by both LPAs), it is 

submitted that is irrational for BBC’s officer to say (at least not without further 

explanation) that the proposed environmental mitigation did not outweigh the 

impact on the established habitats within the AS. This observation is far too 

generalised and very difficult for the appellant to address except to rely on the 

quantifiable findings of RES.  

200. It is incorrect for BBC to say (at 6.3.7) that the residential development   

 ‘would result in large areas of the whole site being cleared to enable the development of dwellings, 

gardens and associated accesses. The percentage of the site given over to residential development 

(including gardens and the private access drive/verges represents 40% of the total application site.’  

 Precisely how this percentage is arrived at is unclear but as the appellant has 

already explained: 

 In footnote 1: 

 The area of built and ancillary development extends to 1.3 ha (3.2 acres) or 28% of the AS whereas 
the proposed open space extends to 3.02 ha (7.5 acres) or 72% of the AS. The AS within NCC’s area 
extends to 3.78 ha (9.3 acres) (80%) whereas 0.96 ha (2.4 acres) (20%) is within BBC’s area.   

 and in paragraphs 33-34:   
 
 In the case of NCC’s area, the built development PLUS gardens, private drive, driveways, paths and 

patios extends to 0.84ha (2.4 acres) of which roughly half is private gardens. In the case of BBC’s area 
the same built development extends to 0.46ha (1.13 acres) of which 0.32ha (0.79 acre) comprises 
garden land.  

  
 The figure of 40% is presumably a reference to both LPA areas but even then 

it is wrong as the built development in NCC’s area extends to 0.84 ha and in 
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BBC’s case it is 0.46 ha, a total of 1.3 ha, which is only 27.65% of the entire 

AS (which extends to 4.7 ha).    
 
201. The officer’s report concludes that the planning balance weighs against 

acceptance of the proposal on the basis that it would not give rise to a 

significant public benefit such as would outweigh the harm that would be 

caused by the development. The use of the phrase ‘significant public benefit’ 

is questioned since under Policy 28(2) permission will not be granted for 

development that results in any harm or loss to the GIA unless the benefits of 

that development were ‘clearly’ shown to outweigh the harm.  

202. Minutes are available of the meeting of BBC’s planning committee on 22 July 

2020.107 The Acting Principal Planning Officer, Ryan Dawson, presented the 

officer’s report to the planning committee whose decision followed the refusal 

earlier that same day by NCC (to which reference is made in the notes of the 

meeting). Curiously BBC’s official minute refers to a proposal involving the 

erection of eleven dwellings whereas only two dwellings were to be located on 

land within BBC’s area.  

203.  The officer’s approach was similar to that of NCC. Mr Dawson maintained in 

his address to members: (a) that JKW was not an issue as it could be dealt 

with outside the planning system; (b) that the key issue was the principle of 

development/impact on the landscape/green infrastructure; (c) the AS was 

well used by the local community; and (d) the development will lead to a loss 

of habitat. The issues (a) to (c) are erroneous, whereas issue (d) is only part 

of a wider consideration of benefits vs harms. Members were not advised 

about the presumptive application of development plan policies subject to the 

overriding effect, when warranted on the facts, of material considerations, 

including national policies.  

204. Of the seven members who spoke at the meeting the following observations 

of five members are worth noting.  

 
107  See App/14. The minutes are the record of the meeting of the appellant’s planning consultant, namely 
      Geoffrey Prince of Geoffrey Prince Asociates.   
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 (a) Councillor Barbara Carr stated erroneously (i) that the application 

required ‘very special circumstances’; (ii) that the land was bought ‘at [a] 

knockdown price’; (iii) that the buyer ‘must have known that JKW is present’; 

and (iv) that the owner only needed ‘to fence off the area affected by JKW’. 

 (b) Councillor Hannah Land questioned the need for ‘luxury housing’ 

when, as she put it, the ‘need is for first time buyers houses’, whereas the 

officer’s report focuses solely on the environmental harms arising from the 

loss of green infrastructure.  

 (c) The Chair, Councillor Watts, erroneously considered that the applicant 

stood to make a profit of ‘£5m +’ which overlooked the costs of and 

associated with the development. He also stated that the ‘JKW can be treated 

– fear from impacts not justified’ for which there was no evidence.  

 (d) Councillor Jackson also said that the ‘spread of JKW is a veiled threat’ 

which demonstrated a lack of understanding about the dangers of the 

uncontrolled spread of JKW. He also stated that ‘Everyone knew that the land 

had JKW on it at the time of the auction’ which is not only erroneous but of no 

relevance in planning terms.  

 (e) Councillor Lydia Ball also stated erroneously: ‘There is a proper public 

footpath through the land’. This is important as members might have thought 

that the application was going to interfere with an established PROW which 

was not the case.  

Pre-application 

205. On 11 June 2019 the Andrew Rutherford and his professional advisers 

attended BBC’s offices and met Tim Crawford (Parks Officer) and Stefan 

Saunders (BBC’s Principal Planning Officer) to discuss the proposed 

application. The proposal was discussed for around an hour and BBC’s 

officers provided useful feedback including advice on what BBC would like to 

see and what they would not like to see included in the scheme for the 

proposed community park. There was no suggestion that it was likely that 

there would be an objection in principle to the proposal. 
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206. On 19 June 2019 Andrew Rutherford and his professional advisers attended 

NCC’s offices where they met Jennifer Curry (Planning Officer) and James 

Dymond (Parks Development Manager). The proposal was fully explained to 

these officers and included the showing of a presentational video. James 

Dymond would not watch the video stating: 

 ‘there’s no prospect ever of anything like this happening’ and, as he put it, ‘his policies’ were that 

‘under no circumstances could any form of development of any nature, including a park, be allowed 

on this land’. Mr Dymond also stated that he regularly cycled through the AS and ‘the public already 

had a park’.           

Post application communication (correspondence, meetings and phone calls)  

207. The correspondence between both LPAs and the appellant’s professional 

advisers shows that every effort was made by the appellant to provide 

assessments and technical details in response to requests by both LPAs and 

to explain why information could not be provided where this was the case.  

 The correspondence bundle will be found in Appendix 11. Notes/transcripts of 

the various meetings and phone calls will be found in Appendix 11A.  

 Highlights of the correspondence, meetings and phone calls are set out 

below. 

207.1  The letter accompanying the application from the appellant’s planning 

consultant (Geoffrey Prince (‘GP’)) to NCC dated 11 July 2019. 

207.2  A note of a joint meeting between Andrew Rutherford (‘AR’) and his 

professional advisers and officers of both LPAs on 28 January 2020 in which:  

 (i) all aspects of the scheme were discussed at what was a very useful 

meeting. There was no suggestion that the loss of any green space would 

(without more) be fatal to the application. 

 (ii) James Dymond (‘JD’) (NCC’s Parks Development Manager) said that 

he did not see any reason for any of the proposed enhancements and he did 

not consider that the proposed community park could be seen as a gain. 



N1563 - Statement of Case ref BBC 19/00465/FUL  71 

 (iii) AR notes in his statement108 that JD told him at this meeting that it was 

his problem that JKW was taking over the AS and that if he did not like it he 

ought not to have bought the land. Nor did JD accept that woodland habitats, 

flora and fauna would be lost as a result of the ongoing JKW infestation (as he 

again put it: ‘It’s your problem’). JD also said ‘its our (i.e. NCC’s) job to make 

and look after parks’. When asked by AR whether NCC would be willing to 

buy the AS he said that NCC did not have the money. It was at this point that 

JD walked out of the meeting in what AR describes as a fit of pique.  

 (iv) The meeting ended with it being agreed that there would need to be a 

further round of technical consultations. 

 (v) As a result of the meeting on 28 January 2020 an accompanied site 

meeting took place involving the tree officers of both LPAs, the appellant’s 

arboriculturist, AR, Mark Jermy (‘MJ’- a Partner in HLP) and Catherine Squire 

(‘CS’ – an Associate in HLP).  

207.3  On 31 March 2020 GP sent NCC’s case officer (Jennifer Curry) (‘JC’) 

outstanding plans and other documents which had been specifically 

requested. This was a substantial letter (6 pages).The letter contained 

appendices noting the material already sent (i) under cover of 

correspondence from HLP (partner Mark Jermy (‘MJ’)) dated 6 January 2020; 

(ii) under cover of correspondence from GP dated 9 January 2020; and (iii) 

with the planning application dated 11 July 2019. BBC’s case officer (Sue 

Heron) (‘SH’) was copied into this correspondence.  

207.4  On 5 May 2020 a lengthy letter was sent by MJ of HLP to selected 

members of NCC/BBC. The letter contained a ‘Dropbox’ link to a number of 

important documents which needed to be read. This was a long and important 

letter explaining the nature and scope of the application in the fullest possible 

detail. The letter ended with an exhortation that if these members had any 

queries or sought further information they should respond to the writer.  

 
108  See App/9.  



N1563 - Statement of Case ref BBC 19/00465/FUL  72 

207.5  As late as 5 May 2020 MJ was chasing JC for the second round 

technical consultation responses in order that he might respond to it before 

the preparation of her report to members (the committee decision was on 22 

July 2020).  

207.6  On 10 June 2020 MJ telephoned Robert Percival (NCC) (‘RP’) to 

complain about the lack of contact with the case officer and to ask whether 

any further information was required, as he put it, 

 ‘to appease and reassure his increasingly frustrated and angry client at the lack of customer service 

provided in respect of the planning application’.  

 MJ’s client had been concerned that despite having agreed two extensions of 

time, the latest being 29 May 2020, nothing had been heard from JC despite 

the fact that the application had been running for around 10 months. MJ told 

RP that his client was losing confidence in, as he records in his note, ‘a fair 

and reasonable determination of the planning submission’.  

 MJ also questioned the process involving separate applications and separate 

decision-making by NCC/BBC and he asked what would happen if one LPA 

granted permission and the other did not. MJ also asked whether NCC still 

adhered to the originally held view of JC (at the end of September 2019) that 

the AS was ‘publicly accessible’ (namely that it was in effect ‘public open 

space’) and whether this had in fact been corrected and the consultees 

informed that the AS was private land to which the public enjoyed no right of 

access. RP said that nothing had been said to consultees about this and that 

they had merely been provided with the information submitted to NCC. RP 

was unaware whether any of the second round consultees had responded  

and until they had it was (as he put it) unlikely that any formal ‘overview’ could 

be provided (i.e. referring to the prospects of the application).       

 207.7  On 19 June 2020 MJ wrote a long letter to RP including notes of his 

phone call on 10 June. The letter noted that it had been learned that some of 

the statutory consultees had still not responded to the second round of 

consultations (ecology, highways, tree officer and environmental health). MJ 

also noted that he had yet to receive confirmation that NCC had received and 
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satisfactorily opened the CAD model. MJ again questioned why identical 

applications were being dealt with separately. He again suggested that a 

normal approach would involve one authority devolving power to the other to 

determine the application made to the former or the appointment of a joint 

committee. MJ also clarified details of the tree removal and planting 

programme and took the opportunity of reminding RP that the second 

extension for determination expired on 29 May 2020. RP was asked to 

confirm whether by 22 June 2020 he could confirm whether in principle the 

application would be approved leaving detailing and conditions to be dealt 

with in the context of a further extension.  

207.8  On 29 June 2020 AR spoke to SH (BBC) on the phone. The call was 

made as AR had, some weeks previously, received a report from his planning 

consultant, GP, that (as case officer) she was minded to recommend refusal 

of the application and she confirmed that this was the case. She confirmed 

that she had spoken to JC (NCC) ‘the week before last’ and they had jointly 

decided to recommend that the applications be refused (‘the week before last’ 

would have commenced on 15 June – whereas on 10 June RP was saying to 

MJ that he was unaware whether any of the second round consultees had 

responded to the technical and other specialist information provided to the 

LPAs in March) and until they had it was unlikely that NCC would be in a 

position to come to a formal ‘overview’ on the application’s prospects. At the 

time JC (NCC) was proposing a meeting. AR questioned why JC would have 

been proposing a meeting if she and SH had already decided that the 

application should be dismissed. When AR suggested that the reason for a 

meeting could have been to demonstrate that NCC was acting reasonably in 

the event that the matter went to appeal, SH responded that that was 

probably the case. AR questioned why they had already arrived at a decision 

on the application when they had not received responses from the second 

round of technical consultations following the large volume of additional 

information submitted by the applicant in March. SH agreed that this was the 

case. AR asked SH what her view was of the additional material submitted by 

the applicant and she replied that the question caught her, as she put it, ‘on 

the hop’ as she was still waiting to hear from the technical consultees. SH told 
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AR that she had already prepared her report for the planning committee but it 

would need to be updated with any information received from the consultees. 

SH told AR that the reason for refusal was on account of the detrimental 

effects to the green infrastructure, local wildlife and biodiversity which were 

not outweighed by the gains in allowing the application and she mentioned the 

relevant local and national policies. AR questioned why she had arrived at this 

view when she had not taken on board all the additional information submitted 

the previous March which had brought about the second round of technical 

consultations.  

207.9  On 30 June 2020 MJ spoke to RP on the phone. The matters  outlined 

in 207.8 were put to RP. MJ stated that  

 ‘ … the consultation responses that you’re waiting for and haven’t received yet are completely 

irrelevant to the prejudgment and predetermination of a planning application … It’s just going round 

in circles as if it’s all been predetermined. If its not tell me what I’m supposed to think, because I’m 

supposed to advise a client and give him sufficient confidence that its not prejudged or pre-

determined. How am I to do it? 

 The note of the call is very long (13 pages) but RP is at pains to point out that 

no final decision had been reached by officers 

 ‘ … but we are in that process and it’s a long process in itself … we have not seen enough to sway us at 

the minute ... we have to go through this carefully and it has to be properly assessed, so when we 

make the final report it has to go through our legal colleagues and takes a number of weeks ... so have 

we concluded a report that says we recommend for refusal, NO we haven’t!’  

207.10 On I July 2020 RP wrote to MJ and said as follows: 

 ‘… we are working towards determination of your client’s application at committee on 22 July. As we 

discussed, the proposal is one which really centres upon issues of principle, a lot of which is informed 

by quasi technical information that involves some third party assessment; it has not therefore been a 

one that has lent itself to numerous discussions and negotiations regarding amendments to the 

scheme. You recognised that there was a very high bar in policy terms for the application to meet, but 

consider that the totality of the proposal does so. An assessment is required of all of these detailed 

issues and then consideration of the balance between the positive and negative aspects of the 

development. From previous discussions and correspondence you will know that we have had some 

reservations about the proposed scheme in this regard. However, we have also been clear that a full 
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understanding of all of the issues is required before we can reach a conclusion on the proposition 

before us. Further information has been submitted and we are at the tail end of consultation in 

relation to this and indeed our own assessment. You have referred to a delay with third party 

consultation responses and whilst this can be frustrating to all of us, clearly this is a scheme where the 

responses are of importance. Jenny has been chasing any outstanding responses and is currently 

pulling everything together in a draft committee report. You are confident that all the necessary 

information required to support the application has now been provided and we agreed that the 

application should now be determined on this basis, without further rounds of challenge or requests 

for further additional information.’     

207.11 On 16 July 2020 there was a joint meeting on Teams. The meeting was 

long (16 pages of notes). By this stage both officers’ reports had been lodged 

and the meeting was merely an opportunity to discuss the application. RP 

made it abundantly clear (on p.4) that the JKW was considered to be a private 

liability on privately-owned land. The view was that the proposed enabling 

development to fund the cost of eradicating the removal of the JKW would 

result in too great an impact on the open space network. As he also put it on 

p.4: 

 ‘ … so the park exists now, its fine, and you can walk along it, use its paths and the enjoyment is there. 

In essence you don’t actually have to do a great deal to it. 

 (and on p.5) 

 … but if the land has no developable value then why was it not transferred to a charitable trust at zero 

value and monies can then be put together, whether it be through campaigning whether it be 

through grant funding, whether it be … if it goes to a public body, there are always opportunities to 

seek monies for various initiatives then that could have resolved the Japanese knotweed’. 

 The solutions posed by RP were misconceived, if not irrational. The land cost 

£200,000 at auction when it was not known at that time by AR that it was 

affected by JKW. No charitable body would ever accept such a problematic 

asset, even at nil cost, when it is an obvious liability in its current state.109 No 

 
109  Establishing a charity is by no means straight-forward (see Set up a charity – Gov.UK at App/17/33). One 
      Would (i) need to find trustees; (ii) make sure that the charity has charitable purposes for the public 
      benefit; (iii) choose a name and structure; (iv) create a governing document and if necessary (v) register as 
      a charity with the Charity Commission if its annual income exceeded £5,000 or if a CIO is to be set up.  
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grant-aided opportunities exist to clear the land of JKW.110 Not even the LPAs 

have suggested that they would be prepared to take over the land. Further, 

the question begs as to how long it would take to raise by public subscription 

(collections in the street perhaps) around £0.5m to rid the AS of JKW? There 

is also the absolute conviction of the LPAs that the land is the equivalent of 

public open space when it is privately owned land which could in theory be 

closed off to public use at any time.111 At no point either do the LPAs address 

the benefits of a new funded community park with its linkage to adjoining open 

spaces and the plain and obvious negative impacts to habitats and the natural 

environment arising from the uncontrolled and exponential growth of JKW. On 

the evidence the appellant also has reasonable grounds for thinking that the 

officers of both LPAs had arrived prematurely at a concluded view on the 

applications before responses had been received from all the technical 

consultees on the second round of consultations which had followed the 

production by the applicant of a large volume of specialist new material. The 

officers reports were therefore vitiated by an absence of due process or 

procedural fairness.  

 

 
110  See Environet report at para 50 (App/9). 
111 It has previously been put to the LPAs by the appellant’s counsel that the land is not public open space 
     POS’) simply because people happen to be using it for recreation. The land is not common land either nor is 
     it crossed by a PROW or even managed by an authority under an agreement with the owner on the footing 
     that it is to be managed and controlled as if it were in fact POS for all to use (see Open Spaces Act 1906, 
     sections 9/10, or under the Public Health Act 1875, section 164 – see App/17/35-37). A recent application to 
     add a footpath to the Definitive Map also failed on the ground that the public’s use of the land during the  
     relevant period was not qualifying use. There is also evidence that the AS was subject to a fencing covenant  
     and there is no evidence that this covenant was not complied with. Indeed, there are still remnants of the 
     fencing and of vandalism in the case of chain link fencing on the western and eastern boundaries. On the  
     face of it, the AS is privately owned and no right of access is enjoyed by the public to use it and it could be 
     enclosed without notice. Such access would be trespassory and could in theory be restrained by injunction.  
     It would therefore be wrong to suggest or imply that the AS could be viewed as if it were in fact the 
     equivalent of POS or that the public had a right to use such land. It would be different if the owner had 
     allowed the public to use the AS under licence which could be revoked at any time. The appellant’s position 
     under this head is reinforced by the meaning of ‘open space’ in the Town and Country Planning Act 1990, 
     section 336(1) (see App/17/34), which provides that ‘open space’ means ‘any land laid out as a public 
     garden, or used for the purposes of public recreation, or land which is a disused burial ground’. In the 
     writer’s view, it would be appropriate to construe the meaning of the expression ‘open space’ in this section 
     as extending only to ‘lawful’ public recreation.    
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Communications between the LPAs obtained following FOI requests112  

208. This material (which was only produced in a heavily redacted form and after 

considerable pressure) requires very close scrutiny. It is perhaps worthy of 

note that on 25 September 2019 (at 15:24) (shortly after the applications were 

made) SH (BBC) wrote to JC (NCC) in these terms: 

 ‘If [blank] confirms that they will be looking to submit additional information then once this is 

received Stefan has suggested that it would be useful for us to get together again to discuss our 

thoughts in order that the reports / reasons for refusal are consistent. 

 We will be requesting an extension of time for this one, as the application would be going to 

November committee, even though the recommendation will be to refuse. Our current date of 

determination is 25 October and the November committee date is 6 November so I’ll need an 

extension of time to cover this. I presume that as NCC are recommending refusal that this will be 

delegated [sic] your end. 

 Hopefully by the time the application is determined (and certainly before they appeal) the Draft Local 

Plans for both authorities will have been adopted. At that point Broxtowe will have a 5 year housing 

land supply.’  

209. The above approach to the application for planning permission is at this very 

early stage also shared by NCC as, on 25 September 2019 (at 12.40), SH 

(BBC) also wrote to an unnamed individual stating: 

 ‘Thank you for sending this through. I am due to meet [blank] and Stefan this afternoon to discuss our 

approach and will let you know how we will be proceeding. As discussed, we will also not be 

supportive of the application for much the same reasons as Nottingham City.’  

210. Consistently with the above, an email was sent by an unnamed Senior 

Principal Planning Officer at NCC to GP (the applicant’s planning consultant) 

on 25 September 2019 (at 11.14) (in which SH (BBC) was copied in), in which 

the unnamed officer (presumably JC (NCC)) noted that: 

 ‘ … the overall view is that there will be harm to the open space network and the local wildlife site and 

that there is no overriding justification for releasing land for development. The development is not 

acceptable in principle … ‘ 

 
112  The FOI material from NCC will be found at App/12 and in the case of BBC at App/13. 
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211. In broad terms, it may be said with some justification that the above 

correspondence fails to satisfy the basic test of procedural fairness. This 

involves (amongst other things) the legitimate expectation of any applicant for 

planning permission to have his or her application handled impartially and 

fairly. It also requires a conscientious and open-minded consideration of all 

relevant matters and for an applicant for permission to be heard before any 

measure which would affect him or her adversely is taken. In this instance, it 

seems plain that a view was taken at a very early stage by both case officers 

that the proposed development was not acceptable in principle and the 

appellant was not informed of this. Instead, and thinking that it had realistic 

prospects of obtaining planning permission, the appellant incurred substantial 

expense in professional fees over many months by adding to the evidence in 

support of both applications (and was duly encouraged to do so by the LPAs) 

in the belief that it was necessary and would ultimately lead to the eventual 

grant of planning permission. Indeed, it will be observed that SH’s email 

actively anticipates the prospect of a legal challenge. The Inspector will be 

taken through the LPAs correspondence and the relevant law.113         

Schedule of conditions and draft section 106 agreement 

212. The above material will be found in App/10. Under pressure of time it has not 

yet been put to either LPA for agreement.  

Draft statement of common ground (‘D/SCG’) 

213. Under pressure of time the D/SCG has not yet been put to either authority. 

The D/SCG will be found at SAC/9.  

 

Suggested mode of appeal 

214. The appellant seeks a public inquiry. This is because of the complexity of the 

law and facts and the extent of the local interest in these applications. There 

is also a clear need to hear expert evidence in person on matters involving 

 
113 An extract from Judicial Review Handbook (Michael Fordham QC) will be found in App/17/38. 
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landscape and visual impacts, JKW and ecological impacts, mitigation and 

enhancements which are subject to dispute. There will also be a need to hear 

evidence in person from officers and/or members on application management 

and decision-making (particularly as the appellant is seeking costs against 

both LPAs), the proposed conditions and section 106. It is, however, accepted 

that parts of the evidence could be dealt with by way of written 

representations such as in relation to the legal status of the AS, the scope and 

meaning of development plan policies, scheme outline, viability, the proposed 

governance of the community park, the law on JKW and material 

considerations, climate change issues and socio-economic outcomes. All 

these matters and others will no doubt be subject to detailed case 

management discussion and submissions when the time comes.    

Costs 

215. The appellant puts both LPAs on notice that it will be seeking the costs of the 

appeal on the following grounds. 

 (a) Both applications ought reasonably to have been allowed.  

 (b) Officers of both LPAs had pre-determined views and were not prepared 

to modify or change their initial views in light of the arguments and evidence 

presented to them or at the very least indicate to the appellant at an early 

stage that the applications were liable to fail in principle. This was clearly 

important as members were clearly going to attach great weight to the 

recommendations of their officers. 

 (c) In dealing with the question of costs, the Inspector will, it is respectfully 

suggested, need to make findings about the management of both applications 

and the extent to which the reports to members failed to comply with the duty 

of officers to draw the attention of members to considerations material to their 

decision and not to misinform them about relevant facts or to provide them 

with a false understanding of relevant planning policies.  
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 (d) In light of the contents of the statement of case and the totality of the 

evidence advanced on the appeal there are no reasonable grounds either why 

the appeal should be contested by either LPA. 

 (e) Unnecessary or wasted costs have already and will continue to be 

incurred by the appellant in the conduct of the appeal owing to the failure of 

both LPAs to invoke their statutory powers in order that both applications and 

the appeal may be determined either through the appointment of a single lead 

authority acting on behalf of both LPAs or by way of a joint committee 

comprising of members of both LPAs.          

Planning balance and overall conclusions 

216. Save for one matter, the appellant accepts that the development plans of both 

LPAs are up-to-date and that the policies for determining this application are 

not out-of-date. 

217. The matter in question refers to the LWS (i) whose boundaries are unclear 

(for instance, the extent to which the LWS incorporates the AS is unclear), 

and (ii) which does not include any acid grassland species from which it 

follows that the LWS designation is out-of-date.   

218. It is the appellant’s case that the proposed development is not in conflict with 

these policies or with relevant national policies in the NPPF.  

219. Planning law requires that applications must be determined in accordance 

with the development plan unless material considerations determine 

otherwise.  

220. Even if it is found that there are policy conflicts there are still a number of 

material considerations to be taken into account. The appellant contends that 

overall the package of benefits delivered by this appeal is a matter of very 

significant weight in the planning balance which, if necessary, indicate that 

planning permission should be granted otherwise than in accordance with the 

development plans of either LPA. 
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221. Whilst it is accepted that there would be some adverse landscape and visual 

impact this would be limited and localised and reduced as new landscaping 

and tree planting matures. It is also suggested that it would be open to the 

Inspector to find that even though the AS sits wholly or partly (as may be 

determined) within an LWS, it is an area of only mild to moderate sensitivity.  

 
222. The cornerstone of the case on appeal is that the ecological assessment from 

RSE discloses beyond any doubt: 

 (i) that the need for the proposed JKW eradication programme is now 

critical as the presence of JKW is otherwise likely to result in the loss of 

broadleaved woodland on the AS and threaten (as RSE puts it) the resilience 

of the adjacent LNRs, and  

 (ii) that there will be a significant net gain in biodiversity across the whole 

of the AS (see 225) arising from the proposed development introducing 

quantifiable improvements to the local open space network (consistently with 

local and national policies).  

 The expert evidence of Environet and the appellant’s arboriculturalist is amply 

supportive of this view.  

223. The suggestion of the LPAs that the JKW infestation is the problem of the 

landowner and (in effect) is irrelevant for planning purposes is irrational in 

view of the scale of the problem and the future of the natural environment 

within the wider area if planning permission is not granted. 

224. It is the appellant’s case that the presence on the AS of JKW is a material 

consideration of significant weight in the planning balance. However, the 

extent of the infestation and the likely consequences if it is not eradicated 

were not even considered by either LPA. In all probability, this is largely 

because officers had, from an early stage, always been minded to 

recommend to members that the applications should be dismissed on 

principle regardless of the benefits accruing to the natural environment which 

would be delivered by the proposal.       
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225. In terms of the overall planning balance heavy reliance is placed on the 

mitigation and enhancements identified in the RSE evidence and their 

calculation that the percentage net gain in biodiversity arising from the 

development would be 3.88 habitat units (or +9.15%) and 5.66 linear units (or 

+282,973.32%) across the AS.  

226. Although some of the LWS (at least that part which is shown to be included 

within the AS) will be lost to the enabling development, it will be very small.114 

The area of built and ancillary development extends only to 1.3 ha or 28% of 

the AS whereas the proposed open space extends to 3.02 ha or 72% of the 

AS. Despite the loss of a small area of LWS, when looked at in the round it 

still represents the best available use of the AS in the current circumstances.  

 
227. Neither LPA attached any weight to the limited extent of the proposed built 

development or otherwise give due consideration to the enhancements to the 

ecology of the site along with all the other benefits which the proposal would 

deliver.  

 
228. Both LPAs regard the relevant policies within their development plans as 

imposing a high bar when it comes to development within the AS. This is by 

no means a true reflection of the meaning of these policies, nor does it even 

reflect the reality of the planning judgment which is to be applied on these 

applications.   

 
229. Under the development plans of both LPAs development will not be permitted 

unless the benefits outweigh the harms. The policies are not written as though 

development will not be approved except in very special circumstances (as if 

the AS was located in the Green Belt).   

230. The appellant contends that a combination of (i) the proposed ecological and 

other enhancements to the AS, (ii) the resulting net gain in biodiversity, and 

 
114  And a very insignificant area indeed within (i) the wider Green Infrastructure Corridor (‘GIC’) as it is termed 
      in the Aligned Core Strategies of BBC, Gedling Borough Council and NCC; (ii) the wider Open Space Network 
      (‘OSN’) as it is termed in NCC’s development plan; and (iii) the range of Green Infrastructure Assets (GIA’) 
      within the meaning of BBC’s development plan.     
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(iii) the benefits identified in the ASC accruing from the enabling development 

(not least the creation of a properly funded community park with high levels of 

governance and the opening up of the AS for permanent public access) are 

matters to which the Inspector should afford significant weight in the planning 

balance.   

231. It is the appellant’s case that the proposed enabling development is the only 

feasible option to fund the proposed improvements to the AS without which its 

future and that of neighbouring land looks decidedly bleak as the JKW 

infestation continues to spread without any prospect of third party intervention. 

The evidence that the landowner has no means of being able to fund the 

eradication of JKW without planning permission for the enabling development 

is a material consideration of significant weight.        

232. In all the circumstances, the appellant is able to demonstrate that the 

proposed development is not in conflict with the development plan policies of 

either LPA. Further or alternatively, the collective weight to be attached to the 

material considerations relied on is, it is submitted, more than sufficient to 

justify a grant of planning permission and for the appeal to be allowed, albeit 

subject to agreed conditioning and the execution of suitable section 106 

agreements with both LPAs.  

 

Settled by William Webster 

Counsel for the Appellant 

3 Paper Buildings, Temple 

London, EC4Y 7EU              11 January 2021 

 

APPELLANT’S STATEMENT OF CASE 

APPENDIX 

 



N1563 - Statement of Case ref BBC 19/00465/FUL  84 

_________________________________________________________ 

INDEX 

_________________________________________________________ 

 

ASC/1      HLP Site layout (showing BBC and NCC boundary) 

ASC/2      RammSanderson Enhancement Plan  

ASC/3      Location plan showing AS and adjoining LNRs & residential  

     areas 

ASC/4A-4B  Location plans showing LNRs and wider area, including  

     Deddington Plantation (also showing section 106 open space) 

ASC/5A-5B  Long and short range aerial views of GIC/OSN with key showing 

     AS and LNRs 

ASC/6      Bridleway and PROW plan in wider area 

ASC/7A    Environent JKW spread map 

ASC/7B    RammSanderson habitat plan (including JKW spread) 

ASC/8A-8B  Appeal sites in locality 

ASC/9      Draft statement of common ground 



ASC/1  

HLP  Site layout (showing BBC and NCC boundary)  As Proposed Site Layout NTS 



ASC/2 

RammSanderson Enhancement Plan   BIA Visualisation NTS  

Boundary

Amenity Grassland

Wildflower Meadow - seed mix specifically

selected with pollinators in mind

Broadleaved Woodland - areas retained and

enhanced through the removal of Japanese

knotweed

Patio

Pond

Road

Retained Trees

New Trees

New Native Species Rich Hedgerow

New Native Species Rich Hedgerow with Trees

Key

Client:

Bramcote Unity Park CIO

Drawing No.

Drawing Title:

Project:

RammSanderson Ltd

East Midlands, West Midlands, Yorkshire, London

T: 0115 930 2493

E: admin@rammsanderson.com

W: www.rammsanderson.com

Scale:Drawn By: Date:

V1

Rev:

GC

RSE_3984_BIA Visualisation

BIA Visualisation

Bramcote Unity Park

26/10/2020

Building

Dense Scrub

Driveway

Garage with Green Roof

Private Residential Gardens

Marginal Planting

Orchard



ASC/3  

 

Location plan showing AS and adjoining LNRs & residential areas  Map Source; Alexandrina Plantation and Sandy Lane LNR's, Management  
          Plan, 2019 - 2024, BBC, Friends of Bramcote Ridge & NWT. NTS 
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Location plan showing LNRs and wider area, including Deddington Plantation (also showing section 106 open space) HLP Drawing 109 NTS 
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Removal of  Invasive Species 
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Proposal  to ut i l ise exist ing open space for a var iety of  outs ide learning act iv i t ies 
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Location plan showing LNRs and wider area, including Deddington Plantation (also showing section 106 open space)  HLP Drawing 109 NTS  



ASC/5a 
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Short range aerial view of GIC/OSN with key showing AS and LNRs  HLP Drawing NTS 



ASC/6 

 Bridleway and PROW plan in wider area  HLP Drawing NTS 



ASC/7A 

 Environet JKW Spread Map  Figure 12 of Environet letter dated 30.11.20 (see App/9) NTS 
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Appeal sites in locality (i)  See App/15 for full scale image  
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Appeal sites in locality (ii)  See App/15 for full scale image 
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 Appeal reference   Not yet known 

 Appellant     Bramcote Unity Park (CIO) 

 Planning authority   Broxtowe Borough Council (‘BBC’) 

 

_____________________________________________________________ 

Draft Statement of Common Ground 

_____________________________________________________________ 

 

1. The applications 

1.1 The application site (‘AS’) straddles the area of Nottingham City Council 

(‘NCC’). The split is approximately 80/20% in NCC’s favour. That part of the 

AS within NCC’s area extends to 3.78ha (80%) whereas 0.96ha (20%) is 

located within BBC’s area. 

1.2 Both local planning authorities (‘LPAs’) considered but rejected the opportunity 

of utilising statutory enabling powers (namely sections 101 and 111 of the 

Local Government Act 1972) with a view to (i) authorising NCC to act as the 

decision-making body on both applications, or (ii) appointing a special 

committee consisting of selected members of both LPAs to decide both 

applications.            

2. Site and surroundings 

2.1 The AS comprises a parcel of privately-owned undeveloped green space 

extending to 4.7ha. 

2.2 The AS sits between (i) existing development to the north in the area of NCC 

(at the southern end of cul-de-sacs off Appledore Avenue in Wollaton); (ii) 

Sandy Lane LNR to the south (which is vested in BBC); and (iii) Alexandrina 

Plantation LNR to the west (also vested in BBC and from which it is separated 

by a bridleway (B33)). All three areas are connected by multiple footpaths.  
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3. Land use 

3.1 The AS is not public open space and any public use has been unauthorised 

and trespassory. 

3.2 The AS is and has for a great many years been unmanaged green space to 

 which, in recent years, the public has gained access for the purposes of mainly 

 recreational walking (with or without dogs).  

3.3 Public access has been obtained (i) through gaps in the fencing alongside  B33 

 (which runs between the western boundary of AS and eastern boundary); (ii) 

 via Sandy Lane LNR which is an open boundary, and (iii) at the end of 

 Kingsdown Mount where there is a public right of way (‘PROW’) (FP82).  

3.4 On the west and eastern sides of the AS there is evidence of vandalised post 

and chainlink fencing and torn down prohibitive signage. 

3.5 No PROW crosses the AS although there are informal paths within and 

crossing the site.  

3.6 It is proposed that the main path crossing the AS will be dedicated as PROW 

and will be brought up to more durable, usable standards consistently with the 

paths in the adjoining Alexandrina Plantation LNR.  

3.7 The proposed PROW will link up with other PROWs in the immediate vicinity of 

the AS. 

3.8 The existing posts and remnants of vandalised chain link fencing on the east 

side of the Sandy Lane bridleway (B33) are an eyesore and should be 

removed.  

3.9 The north-west corner of BBC’s football pitch straddles the boundary of the AS. 

The boundary issue needs resolving as it is difficult to see how a functional 

playing area will be preserved without resort to the appellant’s proposal to 

transfer the relevant land to BBC for nil consideration.            

4.  Proposal outline and impacts 

4.1 The proposal involves the construction of eleven detached dwellings and 

garages (to be built off a new east/west access road off Edenbridge Court) 
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along with infrastructure works necessary to create a new community park 

which will be crossed by a new PROW (providing an east/west link to the wider 

area and existing paths in the adjoining LNRs). 

4.2 Nine of these dwellings will be located on sloping land along the northern 

extent of the AS (within the area of NCC). The remaining two dwellings will be 

located within the area of BBC on the south-west side of the AS, whose access 

will be via a private drive off Sandy Lane.  

4.3 The construction of the eleven dwellings constitutes enabling development as it 

will fund the long-term enhancement and management of the remainder of the 

AS as newly-created community park and public open space.  

4.4 The area of built and ancillary development will extend to 1.3ha or 28% of the 

AS, and the proposed open space (comprising the new community park) will 

extend to 3.02ha or 72% of the AS.  

4.5 The evidence of Tim Smith (comprising an ecology and protected species 

survey, including survey for reptiles) lodged in support of both applications is 

not challenged. 

4.6 None of the findings of the Ecological Impact Assessment provided by 

RammSanderson (‘RSE’) in support of the appeal are challenged. This 

includes RSE’s Summary of Ecological Features starting on p.4 of their report 

and their compensation and enhancement recommendations contained in 

Section 7 of their report.  

4.7 For the avoidance of doubt, it follows that the following main elements of RSE’s 

report are accepted. 

(a) The AS boundary overlaps with the Alexandrina Plantation LWS (but the actual 

delineation of the LWS boundary within the AS is not agreed by the appellant 

and the LPAs accept that it falls on them to establish the actual LWS boundary 

within the AS) which is designated for its habitats including acid woodland and 

acid grassland. On survey the AS is actually found to be devoid of any acid 

grassland species from which it follows that this element of the LWS, in so far 

as any part of it sits within the AS, will be subject to negligible impacts.  
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(b) The proposal allows for the widespread retention and enhancement of the vast 

majority of the woodland habitat, most notably through the eradication of JKW 

which is taking over the woodland understory and is also threatening the 

adjoining LNRs. The eradication of JKW will result in positive significant 

impacts to the AS. JKW will be dealt with in more detail below. 

(c) Major ecological enhancements within the AS will involve: 

  (i) the eradication of JKW to prevent its spread throughout AS and into the 

 adjoining LNRs and LWS; 

  (ii) the introduction of fresh funding to manage the AS in both the short 

 and longer term;  

  (iii) additional tree-planting (1072 new native species) throughout the 

 woodland and wider site (including along the northern perimeter with the 

 existing settlement);  

  (iv) the enhancement of the ground flora through understory planting, 

 including native Goldenrod to promote the success of this species;  

 (v) habitat mitigation arising from (a) the creation of new species-rich 

hedgerows around all new garden boundaries; (b) green roofs on most of the 

newly built garages; (c) new ponds in the residential gardens; (d) wildflower 

meadows with a seed mix designed specifically for acidic soils and pollinators, 

particularly along the southern boundary; and (e) the provision of multiple 

protected/priority species nest boxes and shelters (see RSE Enhancement 

Plan and Halsall Lloyd Site Layout);  

 
 4.8 The presence of JKW on the footpaths presents a serious risk to the adjacent 

  LNRs as JKW is easily transported on foot or by cycle tyres.  

4.9 In the case of bats, none of the trees proposed for removal to facilitate 

development offer bat roosting potential.  

4.10 It has not been possible to survey those trees in the central portion of the 

woodland (which will have to be removed in conjunction with the JKW 

eradication programme) owing to biosecurity concerns arising from accessing 
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this area (which is infested with JKW) and the potential of causing further 

spread.  

4.11 A survey will need to be carried out in this area although it will be reasonable 

to postpone such survey until after planning permission has been granted as 

no JKW eradication programme (which will include any outstanding survey 

work) can be carried out without funding from the enabling development. 

4.12 Enough data has already been obtained to demonstrate that the development 

could in fact proceed without significant impact to roosting bats.  

4.13 In the absence of bat roosting survey data covering the whole woodland the 

proposed enhancements are thought to be sufficient to justify planning 

permission. 

4.14 Even if bat roosts are found to exist within the unsurveyed area of the JKW 

affected central woodland area a mitigation strategy could still be devised and 

the proposed enhancements relied on as ‘compensation features’ to support 

an application to Natural England for the grant of a European Protected 

Species Licence (should one be required). 

4.15 The provision of numerous bat boxes within new buildings as well as 

throughout the woodland represent a substantial gain when it comes to 

potential bat roosting within the AS.  

4.16 There is no evidence of badgers within the AS. 

4.17 The scrub and broadleaved woodland provide suitable nesting habitat for a 

wide variety of bird species.  

4.18 The majority of the woodland and some scrub is to be retained and enhanced 

although a targeted number of trees will still require removal to facilitate the 

construction of the eleven dwellings.  

4.19 Enhancements to bird life will also be provided by hedgerows, ponds, 

wildflower meadows and a variety of bird boxes for nesting birds within new 

buildings.  

4.20 There are no waterbodies suitable for breeding amphibians (including great 

crested newt) on the AS or within 500m of its boundaries.  
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4.21 No reptiles have been found on reptile surveys and the presence of reptiles is 

considered extremely low. 

4.22 The broadleaved woodland, including an abundance of larval host plant 

species, provides suitable habitat for the August Thorn Moth.  

4.23 Enhancement also arises from tree planting using native species and the 

provision of bee bricks within new dwellings and insect houses throughout the 

woodland. 

4.24 Unless the JKW is eradicated it gives rise to a risk of creating a monoculture 

which would drastically reduce the viability of invertebrates.  

4.25 The eradication of JKW and the creation of new hedgerows, ponds and new 

wildflower meadows will provide ecological enhancement, as will the provision 

of hedgehog boxes and refuges for reptiles in the woodland. 

4.26 RSE are correct in their assessment of the percentage net gain in biodiversity 

arising from the proposed development (assessed at 3.88 habitat units (or + 

9.15%) and 5.66 linear units (or + 282,973.32%)). 

4.27 It is agreed by both LPAs that the proposed JKW eradication programme is 

now critical as the continued presence of JKW will, as RSE correctly says,  

 ‘most likely eventually result in the loss of broadleaved woodland on site and threaten the 

resilience of the adjacent Local Nature Reserves.’ 

4.28 It is also agreed that RSE are correct in their assessment that 

 ‘No protected or priority plant species were observed, and all plant species encountered were 

common, widespread and characteristic of the common habitat types they represent. This 

included a robust and comprehensive search for native goldenrod … which is understood to be 
of conservation concern in the locality. The species was confirmed as likely absent from the 

site but was found to be in flower in the Sandy Lane LNR south of the site. As the species was 

confirmed in flower in the adjacent land and no evidence of the species was noticed on the 

application site there is considered to be high levels of confidence in this result.’ 

4.29 It is also agreed that RSE are correct in their assessment that the proposed 

enhancements will improve 

  ‘the quality of the linkage between Bramcote Hills Park, [the AS] and Wollaton Park, 

 representing a key wildlife corridor for dispersal between the rural landscape and urbanised 
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 Nottingham. This improvement to the strategic network of green space would be 

 advantageous to this coherent network of sites and provide recognisable gains in accordance 

 with targets of the draft Environment Bill.’   

5. Japanese knotweed 

 5.1 The current and predicted spread of JKW is correctly shown in the plans at 

 ASC/7A and ASC/7B.  

 5.2 The current extent of the visible JKW spread is correctly assessed at 0.92 ha  

 or 2.27 acres.  

5.3 It is agreed that the figure in 5.2 does not include the below-ground root

 formations (rhizomes) where current guidance suggests that the lateral spread 

 can be as much as 7m.  

5.4 It is also agreed that the JKW growth rate is exponential and the larger JKW 

 stands will typically spread in all directions by at least 1-2m per growing 

 season.  

5.5 It is agreed that JKW is growing across the paths running east to west and is 

 or soon will be encroaching into properties in Sandy Lane and is within 2m of 

 the Sandy Lane LNR close to the football pitch.  

5.6 It is also agreed that a stand of JKW has been found within bracken and 

 bramble close to the gardens on the AS’s northern boundary with Wadhurst 

 Grove.  

5.7 It is agreed that JKW now extends between the south and northern sides of the 

 AS as well as on either side of the paths running through the woodland.  

5.8 The report on JKW from Mathew Day of Environet UK Ltd (‘EUK’) is accepted 

 to be correct, namely that unless JKW is eradicated even those areas which 

 are not yet affected by JKW are likely to be colonised by it within a matter of 

 years. 

5.9 It is agreed that JKW is now the main non-native species covering the 

 woodland floor within the AS.  
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   5.10 EUK are probably right when they say that with unimpeded vehicular access 

 off Markham Road, JKW is likely to have been brought into the AS sometime in 

 the early 2000’s within fly-tipped waste.  

5.11 EUK are also correct when they say that soil can be contaminated with 

 reproductive JKW material up to a depth of 3m and will have a radius of over 

 7m from the main clump or stems.  

5.12 EUK are also correct when they say that JKW will quickly colonise large areas 

 if not controlled. Even a root fragment weighing only 0.2g can produce a new 

 plant, hence the risk of spread in all directions by those walking through the 

 large JKW stands. 

5.13  The proposed means of JKW eradication and their probable cost (in the region 

of £500,000 by the time the work could be carried out after the growing season 

in 2021) is also agreed. 

6. Professional and other evidence 

   For the avoidance of doubt the following evidence is also agreed. 

(a)   The statement of RSK supportive of the earlier JKW evidence of EUK. 

(b)   The arboricultural evidence of Rebecca Peace. 

(c)   The Woodland Carbon Assessment provided by Delta-Simons Environmental 

Consultants Ltd. 

(d)   The Landscape Character and Visual Impact Assessment reports provided by 

HLP.  

(e)     The statement of Mark Jermy of HLP Architects. 

(f)   The evidence of Kevin Bannister of TFM Consulting (UK) Ltd (cost plan and 

development appraisal and which also deals with socio-economic benefits). 

(g)  The valuation evidence of R.A Garvie MRICS of Nottinghamshire Surveyors 

LLP. 

(h)   The accountancy evidence of Richard Kirby. 

(i)    The evidence of Brendan Dean of Ashworths Solicitors LLP.   
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(j)      The supporting statements of Andrew Rutherford, David Mann, Stan      

Heptenstall MBE, Moneesh Patel and his wife, Dr Claire Patel, and James Kirk 

of KIRK Estates.     

7.    Law  

7.1    The legal position affecting JKW set out in the appellant’s Statement of Case 

(‘SoC’) (at paragraphs 80-82) is agreed. 

7.2    The law in relation to ‘material considerations’ is as set out in the SoC at 

paragraphs 83-85. 

7.2    It is also agreed that the duty of officers in relation to advice which should be 

given to members on planning applications is as set out in the SoC at 

paragraph 84(d). 

7.3    Consistently with the contents of the SoC at paragraphs 86-88, it is agreed that 

the proposal to create a new community park (along with the proposed 

enhancements, infrastructure and facilities proposed) would constitute a 

material change of use and is rightly included within the scope of both 

applications which extend to the whole of the AS. In other words, the 

applications are not limited only to those areas where the enabling works are 

intended to take place.  

7.4    Even if the proposal to create a community park (along with the proposed 

enhancements, infrastructure and facilities proposed) did not constitute a 

material change of use it is agreed that it would still be a material consideration 

for planning purposes on the ground that it fairly and reasonably relates to the 

enabling development for which permission is also sought. 

7.5    It is agreed that the correct approach to enabling development should be as 

set out in the SoC at paragraph 100 et seq.    

8.    Material considerations 

It is agreed that the following matters are ‘material considerations’ within the 

      meaning of the TCPA 1990, section 70(2), and the PCPA 2004, section 38(6): 

(a)    JKW eradication and the wider public interest if this did not happen. 
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(b)    Ecological enhancements and other environmental benefits. 

(c)    The creation of a publicly accessible community park. 

(d)    The dedication of the main east-west path as a PROW.  

(e)    The appellant’s funding and governance proposals for the new community park 

(i.e. that it would be managed public open space).  

(f)    The fact that the new community park would be worth £100,000 whereas the 

AS in its existing state, without planning permission for development, would 

have zero value. 

(g)    The fact that limited indemnity cover for public liability risks would be available 

to the owner of the new community park whereas no such cover exists at the 

moment in respect of risks affecting the use of the AS by members of the 

public. 

(h)    The predicted future of the AS (in line with the evidence of Richard Kirkby) 

without planning permission. 

(i)    The necessity for enabling development where the resulting benefits outweigh 

the harms.  

(j)    Viability as an element of the enabling development. 

(k)    The environmental benefits arising from tree planting. 

(l)    The socio-economic benefits arising from the development.  

(m)    The opportunity which the application provides (i) in creating a contiguous and 

recognised green infrastructure corridor stretching approximately 5kms 

between agricultural land south of Trowell in the west to Wollaton Park in the 

City of Nottingham in the east, and (ii) the public interest in the prospect of a 

merger of the management of the AS and the two adjoining LNRs.  

(n)    The approach to JKW in other planning appeals. 

(o)      Previous grants of planning permission close to the AS. 

(p)    Elements of the NPPF identified in the SoC at paragraph 156.   

 



 

 Statement of Case ref BBC 19/00465/FUL ASC/9  
 
11 

9.     Planning framework     

9.1    It is agreed that the relevant local policies are those identified in the SoC at 

paragraphs 140-151. 

9.2    It is also agreed that the correct approach to the meaning of these policies is 

as set out in the SoC at paragraphs 152-154. 

10.    The e-petition    

    It is agreed for the reasons mentioned in the SoC at paragraphs 181-184 

(NCC) and at 196 (BBC) that no or only very limited weight can be attached to 

the e-petition.  

11.    Pre and post application communications 

11.1    The pre-application meetings which took place on 11 June (BBC) and 19 June 

2019 (NCC) are accurately summarised in the SoC at paragraphs 205-206.  

11.2    The joint meeting which took place on 28 January 2020 (notably in relation to 

the comments and conduct of James Dymond (NCC’s Parks Development 

Manager)) is also accurately summarised in the SoC at 207(b)(i)-(iv). Both 

LPAs are invited to agree Andrew Rutherford’s (‘AR’) notes of this meeting 

(App/11A).    

11.3    The telephone call between Mark Jermy (‘MJ’) and Robert Percival (‘RP’) 

(NCC) on 10 June 2020 is accurately summarised in the SoC at paragraph 

207(f). NCC is invited to agree MJ’s notes of this telephone call (App/11A). 

11.4    The telephone call between AR and Sue Heron (BBC) on 29 June 2020 is 

accurately summarised in the SoC at paragraph 207(h). BBC is invited to 

agree AR’s notes of this telephone call (App/11A).  

11.5    The telephone call between MJ and RP (NCC) on 30 June 2020 is accurately 

summarised in the SOC at paragraph 207(i). NCC is invited to agree MJ’s 

notes of this telephone call (App/11A).  

11.6    Elements of the discussion which took place at the joint meeting on Teams on 

16 July 2020 (only a week before the decisions were made by both LPAs) are 

also accurately summarised in the SOC at 207(k). Both LPAs are invited to 
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agree the meeting notes (based on a recording of the meeting) produced by 

HLP (App/11A).  

12.    Other matters 

12.1    It may be assumed that the appellant is not in agreement with the approach 

and recommendations contained in the officers’ reports or of the decisions of 

the members. The areas of difference have already been covered exhaustively 

in the appellant’s SoC and it is unnecessary to repeat them in this statement. 

Both LPAs accept that they have been made fully aware of the scope and 

nature of the appellant’s case on both appeals and the Inspector should 

proceed on this basis.   

12.2    Both LPAs agree to a public inquiry as the suggested mode of appeal subject 

to case management discussion on elements of the appeal being determined 

by way of written representations and/or the hearings procedure if the 

Inspector decides upon a combined procedure. 

12.3    There is broad agreement on the suggested conditioning and proposed 

planning obligations. 

12.4    As a draft statement of common ground (dealing with matters which the 

appellant reasonably considers will not be disputed by the LPAs) the appellant 

invites both LPAs to enter into early discussions with a view to the preparation 

and service of an agreed statement of common ground within 5 weeks of the 

start date. It is hoped that this draft will inform the LPAs on those areas of the 

appeal which the appellant considers most relevant for early discussion. 

 

 

Settled by William Webster 

Counsel for the appellant       11 January 2021 
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