
STATEMENT OF COMMON GROUND  

ON RELEVANT LEGAL PRINCIPLES1 

 

 

COMMON GROUND 

1. Planning framework  

1.1 Applications for planning permission fall be determined in accordance with the 

development plan unless ‘material considerations’ indicate otherwise (Town 

and Country Planning Act 1990, section 70(2), and the Planning and 

Compulsory Purchase Act 2004, section 38(6)).  

1.2 There is a presumption (priority) in favour of the development plan: City of 

Edinburgh Council v. The Secretary of State for Scotland [1997] 1 W.L.R. 

1447  

1.2 The NPPF is a material consideration in planning decisions but does not 

displace section 38(6).  

1.3 The question of interpretation of a planning policy (such as the NPPF) is a 

question of law for the court to determine. Questions of application rather than 

interpretation are matters for the decision-taker and may only be reviewed on 

public law grounds, primarily that of irrationality.  

2. Japanese knotweed (remedies and guidance) 

2.1 By section 14(2) of the Wildlife and Countryside Act 1981 (incorporating Part 

II to Schedule 9 – Plants) it is an offence for any person to plant or cause 

JKW to grow in the wild. 

                                            
1  Although the LPAs question the relevance of items 3.3 and 4 and the appellant questions the 
   relevance of item 5.2 in the determination of the appeal. 



2.2 For the offence to be committed, a person must plant or otherwise causes to 

grow the plant in the wild.   

2.3 By section 14(3) it is a defence to a charge under section 14(2) for the 

accused to prove that he took all reasonable steps and executed all due 

diligence to avoid committing the offence. 

2.4 The term “in the wild” is not defined in the 1981 Act but in the DEFRA 

Guidance on section 14 (amended 21/05/2010) it is suggested that it should 

be defined as being: 

 The diverse range of natural and semi-natural habitats and their associated wild native flora 

and fauna in the rural and urban environments in general. This can also be broadly described 

as the general open environment.  

2.5 No one suggests that this is a planting in the wild case.  

2.6 “Causing to grow in the wild”. Under this head the DEFRA Guidance states as 

follows: 

 23. Section 14 does not impose an explicit obligation to manage Schedule 9 species not 

introduced onto your land by your own actions. However, the law is not entirely clear as to the 

full scope of the phrase “causes to grow”. See for example case law on cases involving the 

offence in section 85(1) of the Water Resources Act 1991 (offence of ‘causing’ or ‘knowingly 

permitting’ polluting matter to enter controlled waters). Based on certain indications in that 

case law, it may be possible to argue that a landowner who knowingly allows a Schedule 9 

species that he did not introduce, to accumulate on his land and create a problem as it 

spreads to other areas of the wild, and who makes a conscious decision to do nothing about 

it, is ‘causing it to grow’. However, this interpretation has not been tested, and whether the 

offence could apply in these circumstances would have to be established in the courts. The 

Department is therefore unable to offer a firm view on circumstances of that nature. The 

requirements of the defence in section 14(3) of the Act should be borne in mind.  

2.7 It would though be an actionable nuisance where an owner of land failed to 

take reasonable steps to prevent the spread of JKW onto neighbouring land 

(see Williams v Network Rail Infrastructure Ltd [2019] 1 QB 601 at [56]).   

2.8 Section 43 of the Anti-Social Behaviour, Crime and Policing Act 2014 

empowers authorised persons to issue community protection notices (CPN) 



where the conduct of an individual or body is having a detrimental effect, of a 

persistent or continuing nature, on the quality of life of those in the locality, 

and the conduct is unreasonable. The Act does not explicitly refer to JKW (or 

indeed any other species of invasive plant) but written guidance published by 

the Home Office (and updated in 2021) indicates that a community protection 

notice could be used to require a landowner to deal with accumulations or 

deposits which are prejudicial to health or a nuisance. The CPN is to be 

served on any person or body who can reasonably be expected to control 

those matters of which complaint is made.   

2.9 LPAs also have a power under section 215 of the Town and Country Planning 

Act 1990 to issue a notice to the owner and occupier of land requiring steps 

for remedying the condition of land to be taken within a specified period where 

it appears that the amenity of a part of their area, or of an adjoining area is 

being adversely affected by the condition of the land.  

2.10 Any person on whom a notice has been served may appeal in the 

magistrates’ court on various grounds including by showing that the condition 

of the land is attributable to, and results in the ordinary course of events from 

the carrying on of operations or use of land which is not in contravention of 

Part III of the TCPA 1990. 

2.11 Where a notice has come into effect and the required steps have not been 

taken the authority has power to go onto the land in order to clean it up itself 

and it can recover its reasonable expenses from the owner of the land 

(section 219).  

3. Material considerations 

3.1 In R (Wright) v Forest of Dean DC [2019] UKSC 53, Lord Sales JSC, in 

following Newbury DC v Secretary of State for the Environment [1981] AC 

578, opined that a material consideration in relation to an application for 

planning permission equated to the criteria for conditions which must be 

imposed for a planning purpose and not for an ulterior one and must also 

fairly and reasonably relate to the proposed development or change of use 



[34]. At [45] he said that there was no need to update the established 

meaning of the term ‘material consideration’. 

3.2 Refer to NPPF, paragraphs 54-56, and as set out in regulation 122(2) of the 

Community Infrastructure Levy Regulations 2010: specifically that conditions 

should satisfy the following tests: (a) necessary to make the development 

acceptable in planning terms; (b) directly related to the development; and (c) 

fairly and reasonably related in scale and kind to the development.   

3.3 In the Journal of Planning & Environment Law (Issue 4 2021 at p.419) the 

editor states as follows: 

 In R (Friends of the Earth Ltd) v Heathrow Airport Ltd [2020] UKSC 52 the Supreme Court re-

examined the extent of the duty to have regard to a material consideration and provided a 

detailed analysis to support the ultimate conclusion in R (Samuel Smith Old Brewery 

(Tadcaster) v North Yorkshire CC [2020] UKSC 3; namely that absent an obligation (of law or 

policy) to have regard to a consideration, it is a matter of judgment for the decision maker 

whether (and if so how far) to interrogate a material consideration. It is only where the 

consideration is “so obviously material” to the decision that it would have been irrational not to 

have had regard to it, will the court intervene (absent an express legal or policy obligation).  

3.4 A contention that a decision-maker failed to take into account a material 

consideration cannot succeed unless the claimant establishes not only that 

the consideration was legally relevant but also that he was obliged as a matter 

of law (or policy) to take it into account, or that it was irrational not to have 

done so, because it was ‘obviously material’ (see Oxton Farm v Harrogate BC 

[2020] EWCA Civ 805 at [8]).    

4. Company strike off or dissolution from the Register of Companies    

4.1 See Appendix 17/14 in A’s appeal bundle for Government guidance on strike 

off, dissolution and restoration of companies to the Register. An application 

can be made for a company to be struck off the register and dissolved such 

as where the directors wish to retire or where the company is dormant as it 

was set up to exploit an idea that turned out not to be feasible. The Registrar 

of Companies may also take this action if, in his view, the company is neither 

carrying on business nor operation. He may take this view if he has not 



received company documents that should have been sent to him (and section 

451 of the Companies Act 2006 (CA 2006) creates an offence where there is 

default in filing accounts and reports for a financial year) or where mail has 

been sent to a company’s registered office and has been returned undelivered 

or where the company has no directors (see 10.1 in guidance).  

  
4.2 The assets of a dissolved company (i.e. those assets which have not been 

disposed of by the company prior to strike off or liquidation or its liquidator) or 

a company which has been removed from the Register of Companies pass to 

the Crown as bona vacantia although where a company’s assets have no 

value or are subject to onerous potential liabilities (i.e. where the asset is 

problematic) the Crown will normally exercise its power to disclaim its interest 

in the asset as bona vacantia and, as freehold land, the title (but not the 

Crown’s right to the property) will be extinguished and the property will, as it is 

known, ‘escheat’ back to a different part of the Crown estate. 

4.3 Under section 2017 of the CA 2006 an application may be made to the court 

to acquire disclaimed bona vacantia property or the court may vest property in 

that person (such as a guarantor for the debts of the company). 

 
4.4 A Crown disclaimer operates to terminate the rights, interest and liabilities of a 

company in respect of the disclaimed assets (section 1015 CA 2006). See 

Government guidance on strike off, dissolution and restoration (updated 7 

February 2018); HMG Policy paper on bona vacantia in the case of dissolved 

companies (updated 23 September 2020); and sections 1014-109 CA 2006. 

See App/17/15-23 for the relevant provisions on this topic in the CA 2006 

(with further guidance at App/17/17).       

 

5. Enabling development 

5.1 The term ‘enabling development’ is not a statutory one but refers 

to development that would usually be considered harmful and contrary to the 

development plan but may be considered acceptable because the resulting 

benefits outweigh the harm.  



5.2  The LPAs suggest that Historic England’s Guidance on Enabling 

Development (Good Practice Advice in Planning Note 4) is material in the 

determination of the appeal.  

5.3 The only reference to enabling development in the NPPF (paragraph 202) is 

in the context of heritage assets. Historic England published advice on this 

issue in June 2020 in Planning Note 4 ‘Enabling Development and Heritage 

Assets’ (GPA4). See Appendix 17/40.  

 
5.4 There is no reason in law why enabling development may not be relied on as 

a material consideration in the context of development which would fund 

enhancements to or otherwise safeguard or improve the natural environment.   

 
5.5 In Derwent Holdings Ltd v Trafford BC & others [2011] EWCA Civ 832 at [18]-

[19], Carnwath L.J opined that where the elements of a proposal were in close 

proximity and physically linked and were reasonably included in a single 

application a planning authority could take account of the overall benefits of 

the two elements (see Appendix 17/13). Derwent Holdings involved the 

development of a superstore which would fund the development of local 

cricket club grounds. The sites were found to be in close proximity and had 

reasonably been included in a single application. 

 
6. Emerging law/policy 

 
6.1 The Environment Bill proposes to make provision for grants of planning 

permission in England to be subject to a condition to secure that the 

‘Biodiversity Gain Objective’ (BGO) is met. The BGO is met if the ‘biodiversity 

value attributable to the development’ exceeds the ‘pre-development 

biodiversity value’ of the on-site habitat by at least the ‘relevant percentage’. 

The relevant percentage for this net gain is, initially, set at 10% although the 

Secretary of State may change the percentages.   

 
6.2 The Government’s consultation on draft revisions to the NPPF ended on 27 

March 2021. The key changes proposed include 

 



(i) strengthening paragraph 8(c) to emphasis the role of the planning system 

in protecting and enhancing the natural environment; and 

 
(ii) a new requirement to recognise opportunities to ‘enhance public access to 

nature’.  

 

 
  


