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ADVICE 

Planning applications: 19/01564/FUL (Nottingham City Council) & 

19/00465/FUL (Broxtowe Borough Council) 

 

 

Introduction 

1. I am instructed by the promoters of a planning application (to whom I shall 

refer as ‘the promoters’ for ease of reference) involving enabling development 

on land (to which I will refer as ‘the proposal land’ or ‘the land’, as the context 

permits) within the curtilage of Bramcote Ridge (‘BR’). We are dealing 

primarily with a proposal for limited residential development on the northern 

low-lying edge of BR where it abuts a large housing estate which will fund a 

(publicly-accessible) woodland scheme within the remainder of the relevant 

landholding (to be known as Bramcote Unity Park (‘BUP’)) which is currently 

vested in NG82RJ Ltd. The proposal land straddles the boundaries of 

Nottingham City Council (‘NCC’) and Broxtowe Borough Council (‘BBC’). NCC 

is the lead planning authority (‘LPA’) for the combined application (I shall refer 

to both authorities collectively as ‘the LPAs’). 

2. The proposal land has no statutory nature conservation designation but is part 

of a wider Local Wildlife Site (‘LWS’) which incorporates two local nature 

reserves (‘LNR’), namely the Alexandrina Plantation and the Sandy Lane 

LNR, which are separated by the proposal land. The aspiration of the 

promoters is that BUP will be comprised within an assembly of open spaces 

operating under the control of a single management vehicle. The two LNRs 

are managed in partnership by the Friends of Bramcote Ridge (which is 

supportive of the planning application), Nottingham Wildlife Trust and BBC 

under a management plan produced in March 2019.   

3. To complete the picture, to the west of Thoresby Road there is a parcel of 

green space held by the Rathour family. This land falls in two parts. The land 
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on the western side has planning permission for a care village and the land 

running up to Thoresby Road on the eastern side is subject to open space 

provision under an extant planning obligation. The promoters aspire to include 

this parcel within the previously mentioned merger of green spaces to the east 

of Thoresby Road. This would give rise in practice to a corridor of green 

space running between the proposed care village in the west to (in effect) land 

at the rear of Middleton Crescent in the east where planning permission has 

recently been given for a not insignificant volume of residential development 

on previously undeveloped land. I will come back to this.      

4. The 59 page Planning Statement accompanying the application identifies four 

possible options. First, the creation of a merged green space running between 

the care village and ending roughly behind Briar Close, not too far short of the 

A52 trunk Road. Second, the merger of BUP and the two LNRs on either side. 

Third, the establishment of BUP as a freestanding woodland park. Fourth and 

last, in a no planning permission world, the fall back would be that of 

enclosure and the continuation of a somewhat uninspiring status quo.  

5. Neither NCC or BBC have chosen to engage with the promoters on options 

one and two. This leaves the proposal of the proposal land becoming a stand-

alone woodland park enjoying all the enhancements to what exists at the 

moment arising from the investment of £1m from the enabling development.  

6. I should perhaps mention at the outset that this is no ordinary commercial 

development. The promoters are local to the area and wish to see the 

proposal land made available for local use and for enhancements to be made 

which will improve its current condition where, manifestly, there is room for 

vast improvement. The proposal land has not been managed for decades and 

is infested with Japanese Knotweed (‘JKW’) which clearly needs to be 

arrested in the interests of neighbouring properties and of preserving habitats 

and biodiversity which will one day become swamped by a monoculture 

consisting solely of JKW.  

7. As the main promoter of this development, Andrew Rutherford actually lives 

on Bramcote Lane which is downslope of the proposal land and his father in 
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law’s childhood home looked out onto the land from his bedroom. The family 

has close ties to the land and a real interest in the success of the project 

where the projected profitability of the proposed development is well below 

conventional industry standards. I shall come back to this.       

Discreet issues 

The status of the proposal land  

8. Before turning to the scope of the application itself and the applicable 

planning framework there are a number of discreet issues which I need to 

address in some detail. 

9. The proposal land is privately owned. It is not public open space simply 

because people happen to be using it and it would be a serious misdirection 

for members to be given advice to this effect. The land is not common land 

either, nor is it crossed by public footpaths or managed by an authority under 

an agreement with the owner on the footing that it is to be managed and 

controlled as if it were in fact public open space for all to use (Open Spaces 

Act 1906, sections 9/10, or under the Public Health Act 1875, section 164). I 

am instructed that there is an extant notice under the Highways Act 1980, 

section 31(6), under which, following the submission by the promoters’ 

predecessor in title of the requisite map and statement to the highway 

authority in around 2012 (which has effect for 10 years and can be extended 

by the submission of a statutory declaration every 10 years or less), no rights 

of way have been dedicated over the land.  

10. Nor is it feasible either that the land could become subject to registration as a 

new town or village green (‘TVG’) under the Commons Act 2006, section 15. 

This arises from the fact that the current planning application has precluded 

the right to apply to register the land as a TVG (see section 15C and Sch.1A 

of the 2006 Act) until the occurrence of one of the terminating events specified 

in Sch.1A. Even if an application was feasible, use would still not be qualifying 

use as it has been non-peaceable or by force and therefore not ‘as of right’.  
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11. For these purposes, force does not just mean physical force as, for instance, 

where locked gates are broken open or where hedges or fencing are broken 

down or cut or where prohibitory signage is torn down or ignored. Use is also 

by force whenever it is contentious or allowed under protest. If prohibitive 

signage is not seen by those using the land on a regular basis because it has 

been torn down then use is unlikely to have been as of right provided the 

steps taken by the landowner would otherwise have been sufficient to notify 

reasonable users that they should not be trespassing on the land (Taylor v 

Betterment Properties (Weymouth) Ltd [2012] EWCA Civ 250, followed in R 

(Cotham School) v Bristol City Council [2018] EWHC 1022 (Admin) and 

Winterburn v Bennett [2017] 1 WLR 646). It is also material that TVG rights 

cannot accrue as a consequence of the unlawful acts of others (Taylor v 

Betterment Properties (Weymouth) Ltd at [63] where Patten L.J spoke of the 

principle that rights of property cannot be acquired by force or by unlawful 

means). 

12. In the circumstances, if users have been able to enter the land by means of 

breaches in fences or hedgerows then it ought to be apparent to reasonable 

users that such gaps had been created (against the wishes of the landowner) 

by persons wanting to gain access at such points. Similarly, if prohibitory 

signage is not seen as it has been wrongfully removed then an applicant 

would not be entitled to rely on the evidence of users whose ignorance of 

such signage was due only to its removal in this way. In both cases the user 

would be non-qualifying for TVG purposes. In any event, permissive use could 

be brought to an end at any time or by inference from enclosure.  

13. There is evidence on the property register that the proposal land was subject 

to a fencing covenant on a purchase of the land in 1964 (see Charges 

Register at item 8). There is no evidence that this covenant was not complied 

with. There are still remnants of fencing and of vandalism in the case of the 

chain link fencing on the western and eastern boundaries of the proposal 

land. The northern boundary runs up to the built development in the cul-de-

sacs off Appledore Avenue whereas the southern boundary runs undefined 

through woodland and open rough grassland. Indeed, I am instructed that 
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although BBC’s football pitch/kick around area encroaches into the proposal 

land the promoters are nonetheless quite willing to gift this land to BBC if 

planning permission is granted. In his Ecology Report dated July 2019, Mr 

Smith mentions the remnants of an earlier fence and ditch on this boundary. 

What counts, of course, is that access through the proposal land takes place, 

if not exclusively, then predominantly via the western and eastern boundaries 

(i.e. off Sandy Lane and at the end of Kingsdown Mount). The gradient on the 

southern side is, I gather, far too steep to accommodate access on foot. 

Andrew Rutherford also instructs me that he has erected prohibitory signage 

which has been torn down.  

14. Looking at all this in the round, the proposal land is privately owned and no 

right of access is enjoyed by the public to go onto the land which could be 

enclosed without notice. Indeed, such access as is occurring on the proposal 

land is trespassory and, if needs be, could be restrained by injunction or 

complete enclosure. It would, I think, be wrong in principle to say that as the 

land is accessible by trespassers it counts as open space and to which 

policies applicable to open space would necessarily apply. It would be 

different if the promoters allowed the public to use the land under licence 

which, as I say, could be revoke at any time. In short, if the public were to be 

excluded from the land (either by way of injunction, fencing or prohibitory 

signage) it cannot be classified as open space.  

15. There is then an issue as to whether the land can even be classified as open 

space in circumstances where public use is trespassory? I will examine the 

local policies dealing with this later. The question, as always, is what are 

these policies aimed at? Do they extend to all types of open space or only to 

those open spaces which are of public value? If I am right about this and the 

land is not open space then it seems to me that only residual visual amenity 

could lawfully be taken into account. My own view on the meaning of ‘open 

space’ is reinforced by the meaning attached to this expression in the Town 

and Country Planning Act 1990, section 336(1), which provides that ‘open 

space’ means  
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 any land laid out as a public garden, or used for the purposes of public recreation, or land which is a 

disused burial ground.  

 It seems to me that, properly and sensibly construed, the meaning of this 

expression should extend only to ‘lawful’ public recreation.      

16. The promoter’s concern is that the LPAs may regard the proposal land as if it 

were in fact public open space simply because people are using it as a place 

for walks. It is suggested that the LPAs should caution themselves against 

this. Such an approach would be wrong in law. For instance, there would, as it 

seems to me, be a misdirection if the LPAs attached any weight at all to the 

fact that the public will be deprived of access to the whole of the proposal land 

if it is to be developed in the manner proposed. The potential risk is that 

members opposed to the application will view this loss as weighing heavily in 

the scales unless they are properly directed as to the true status of the land.      

The ownership / management vehicle of choice   

17. Although the proposal land is vested in NG82RJ Ltd this is no more than a 

temporary holding of convenience. The objective is that the woodland park (i.e 

BUP) (and I will look in more detail at the proposal later) will comprise all the 

land which is surplus to the enabling development. It is proposed that such 

land will be transferred to a Community Interest Company (‘CIC’) called 

Bramcote Unity Park CIC which was incorporated on 28 April 2020 (I have 

been provided with a certificate of incorporation for this company under 

number 12576407).  

18. A CIC is a type of company introduced in 2005 under the Companies (Audit, 

Investigations and Community Enterprise) Act 2004 which is designed for 

social enterprises that want to use their profits and assets for the public good. 

In other words, where surpluses are principally reinvested for that purpose 

either in the business or in the community rather than being driven by the 

need to maximise profit for shareholders and owners. CICs are easy to set up, 

with all the flexibility of a limited liability company but with some special 

features to ensure it works for the benefit of the community. Such companies 

are very popular and are more lightly regulated than charities but do not have 
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the tax advantages of charitable status. A CIC must be a limited company. It 

cannot be a charity or an unincorporated body. Limited liability companies that 

do not have charitable status find it difficult to ensure that their assets are 

dedicated to public benefit. There is no simple, clear way of locking the assets 

of such a company to a public benefit purpose other than applying for 

charitable status. Essentially for this reason it is proposed that when planning 

permission is granted Bramcote Unity Park CIC will convert to a Charitable 

Incorporated Organisation (‘CIO’) which will meet this need.  

 19. It is proposed that the CIO will be managed by local stakeholders under its 

own management plan which will be fully aligned with the plans of the 

neighbouring LNRs. Initial funding will be provided by the promoters (as 

explained below). In practice, it would be prudent if there were a board of 

management comprising two or three executive directors and say four or five 

volunteer unpaid non-executive directors to manage, respectively, the top end 

of the business and its finances, and those with day to day responsibility for 

its ordinary activities. The land will surely have to remain in private ownership 

as I cannot imagine (although I may yet be proved wrong) that one or other of 

the two authorities in this instance would wish to take a transfer of this asset 

which is currently an onerous liability in view of the presence of JKW although 

once it has been removed the maintenance costs should be low. It would 

certainly help if they did in view of the advantages of an authority’s block 

cover for public liability risks. So far as the new company is concerned there is 

a clean slate at the moment and ample scope for discussion with the LPAs 

and other stakeholders. Nor is there any doubt either that officers of the 

Friends of Bramcote Ridge will wish to become involved. At the moment I 

gather that they participate in the management of the two LNRs on an annual 

income of only £700 and it seems obvious that members of this body will be 

contributing on a largely voluntary basis. It seems sensible that the 

Nottinghamshire Wildlife Trust should also be notified and there will no doubt 

be discussions with that body to become involved. The same applies to the 

local authorities who may also choose to become involved on a quasi-

partnership basis, as exists at the moment, as this is plainly a venture in 
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which local people should become involved through their representative 

bodies.   

Japanese Knotweed (JKW’)   

20. The proposal land is infested with JKW. The total site area extends to 4.7 

hectares (11.61 acres). A site survey carried out in February 2019 found that 

the visible area of infestation amounted to 3,300m² of which 600m² was close 

to the public footpath. Within a year the presence of JKW has extended to 

some 4,900m². I am currently instructed that JKW has now reached the 

fencing of the properties at Nos. 70/72 Sandy Lane, such is its rate of growth 

(and we are now, of course, at the start of the 2020 growing season). The 

promoters are advised that remediation measures must allow for the fact that 

the underground lateral spread of the JKW can extend up to 7m from any 

stand. The large underground network of rhizomes or roots which can actually 

grow to a depth of 10 feet both of which are factors which make the plant so 

difficult to eradicate.  

21. The coverage of 4,900m² means that 0.49 hectares (1.21 acres) of the 

proposal land is covered by JKW with an enlarged area below the ground. 

JKW is dense and tall and is particularly prevalent in the south and south-east 

close to the enclave of houses on the western edge of the proposal land. The 

area of infestation even extends to the proposed enabling development at the 

top of the land behind the existing houses off Sandy Lane and, as indicated, 

spreads as far as the boundaries of the houses in Sandy Lane and the Sandy 

Lane LNR. JKW also occurs in smaller quantities in the woodland ground flora 

on the slope of the ‘bowl’ just to the east of the houses on the western side 

where the ridge slopes down on the northern side onto the woodland floor of 

the bowl.  

22. The advice in relation to the JKW is that it should be eradicated without any 

further delay. The only sensible remediation measure is that the whole of the 

affected areas, together with a buffer zone, should be dug up and disposed of 

in deep landfill. It is estimated that this will involve the removal of some 8,000 

cubic metres of earth and will leave a major scar on the landscape in this 
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location which is proposed to be mitigated by a programme of tree planting. 

Advice received is to the effect that unless the affected areas are removed 

encroachment of the JKW will occur in the Sandy Lane LNR and private land 

on the edges of the affected areas. Satellite imagery shows the extent of the 

very considerable JKW growth over the past 15 years. Of significance in this 

instance is the fact that the promoters have been advised that with all the 

affected land being accessible on foot, those using the land for walks risk 

spreading the JKW through disturbance of the viable growth. The advice 

received is to the effect that the risk of spread is such that the affected areas 

should be cordoned off. In the affected areas JKW is now outcompeting native 

species, reducing biodiversity for flora and fauna.  

23. I should also mention that I have been informed that attempts have recently 

been made by persons unknown to cut the JKW back by means of a strimmer 

which is the last thing one would want to see happen as it would then make it 

even more likely that spores will be carried away under foot and lead to a 

spread of the JKW beyond the boundaries of the proposal land.  

24. An even more remarkable occurrence was reported to Andrew Rutherford on 

6 May 2020 by John Appleton who is a leading figure in the Friends of 

Bramcote Ridge. In his email of that date Mr Appleton says this: 

 I have had an enquiry from someone this morning asking for membership details on joining our group. In 

his email he also said that when out walking his dog this week he saw someone cutting down [JKW] and 

selecting small pieces which he assumed were for human consumption. I didn’t know these were edible 

but apparently the new shoots are. I explained these areas were outside the boundary of our reserve but 

promised him that I would let you know as of course there is a risk of this spreading the knotweed …  

25. I have also just been informed by Andrew Rutherford that when he visited the 

proposal land on 6 May he witnessed a large number of people picking carrier 

bags full of JKW shoots as well as sitting around and eating it. There were 

obvious signs of discarded detritus which risks increasing the spread.  

26. It is clearly important that these remarkable examples of the misuse of the 

JKW are brought to the attention of the LPAs.      
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27. The eradication of the JKW needs to be addressed before any development 

can take place and the land is dedicated as perpetual open space. An 

arboriculturalist (Rebecca Peace) has advised that JKW is an environmental 

pest with the ability to occupy a large amount of space in local habitats. JKW 

can cause significant damage to native ecosystems including displacement of 

native vegetation and fauna. The promoters are advised that proposed 

remediation will mean that some trees will need to be removed (either 

because of intertwined roots or because of damage caused by machinery) but 

this is thought to be a small price to pay for the eradication of the JKW and 

the rebuilding of the landscape to a better and more species-rich environment. 

The impact of removing trees is less as there are only a few trees which are 

worthy of retention as specimen trees with no rare species.  

28. It is worthy of note that the arboriculturalist advises in her letter dated 15 

November 2019 that in her opinion: 

 If the JK is left it will affect the whole area and neighbouring housing in a few years. It’s a question of 

priorities. My personal outlook is that if this doesn’t go ahead [i.e the removal of the JKW] then the 

[JKW] will advance and there will be no land for anyone’s use in a few years.  

29. It is accepted that an eradication and post remediation monitoring programme 

will need to be drawn up and agreed with the LPAs in advance of any 

development of the proposal land. 

30. The remediation programme (involving the disposal off-site of all the JKW 

extracted plant material and soil, plus a 10 year insurance backed guarantee) 

is very costly. A quotation obtained on 21 February 2019 was for £385,750 

plus VAT (which the promoters should be able to recover) producing an 

overall figure of £462,900. The promoters are prepared to pay such sum as 

part of their contribution towards the enhancements associated with the 

establishment of a (stand alone) woodland park.  

31. The JKW remediation cost can only be found from receipts from the proposed 

enabling development. If planning permission is not obtained the JKW will not 

be eradicated which, if unchecked, will encroach into the neighbouring 

housing and the Sandy Lane LNR, a process which is liable to be accelerated 
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by those who use the land. The environmental gain arising from the removal 

of JKW from the proposal land is, in my view, a material consideration of the 

first importance when it comes to the grant of planning permission. The 

proposal land has not been managed in decades and the promoters say, not 

unreasonably, that unless they deal with this problem now it is unlikely to be 

dealt with by anyone else in the forseeable future.   

32. It is well known that that an owner of land from which escapes of JKW occur 

will be exposed to potential civil (in the law of private nuisance) and even 

criminal liabilities. Section 14(2) of the Wildlife and Countryside Act 1981 will 

not be relevant as it extends only to persons planting JKW or causing it to 

grow in the wild. It is certainly not an offence or a private nuisance to have 

JKW merely growing on one’s land.  

33. Sections 33 and 34 of the Environmental Protection Act 1990 are also 

inapplicable as they contain prohibitions and duties relating to the deposit, 

treatment, keeping or disposal of controlled waste which, under the wide 

definitions in schedule 2B, would include JKW material or soil containing it. 

Section 43 of the Anti-Social Behaviour, Crime and Policing Act 2014 

empowers authorised persons to issue community protection notices where 

the conduct of an individual or body is having a detrimental effect, of a 

persistent or continuing nature, on the quality of life of those in the locality, 

and the conduct is unreasonable. The Act does not explicitly refer to JKW (or 

indeed any other species of invasive plant) but written guidance published by 

the Home Office indicates that a community protection notice could be used to 

require a landowner to address such a problem. Planning authorities also 

have a power under section 215 of the Town and Country Planning Act 1990 

where they can issue a notice requiring steps for remedying the condition of 

land to be taken within a specified period where it appears to them that the 

amenity of their area is being adversely affected by the condition of the land.  
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34. Three problems confront an authority wishing to issue a notice under section 

215 in a case involving JKW.  

 (a) It would be difficult to show that the mere presence of JKW on a 

particular piece of land affects the amenity of the neighbourhood.  

 (b) Any person on whom a notice has been served may appeal in the 

magistrates’ court on various grounds including by showing that the condition 

of the land is attributable to a use which is not in contravention of Part III of 

the TCPA 1990. The section 215 process is therefore of limited effect in 

practice in view of the defence that the activities in respect of which complaint 

is made do not constitute a breach of planning control (section 217(1)(b)). In 

other words, action should not be taken against land, the poor condition of 

which is attributable in some way to the carrying out of operations or a use of 

land in accordance with Part III of the 1990 Act.  

 (c) Where a notice has come into effect and the required steps have not 

been taken the authority has power to go onto the land in order to clean it up 

itself and it can recover its reasonable expenses from the owner of the land 

(section 219). It seems to me to be wholly improbable that either of the LPAs 

in this instance would choose to go onto the proposal land to eliminate the 

JKW infestation. This is because without hope value for development, any 

charge on the land for the recovery of the likely expenditure incurred in 

eradicating the JKW would be worthless as the land, in its undeveloped state, 

is certain to be worthless and uninsurable.  

35. I have dealt with these matters at some length as it seems to me that they are 

manifestly material considerations when it comes to the grant of planning 

permission.   

The e-petition 

36. The promoters are very concerned that any weight at all should be attached to 

the e-petition which one finds online in the 38degrees.org.uk/p/savetheridge 

website. I gather that NCC’s officers intend to alert members to the fact that 

such a petition exists and may even have done so already.  
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37. The e-petition requires only the inclusion of a name, email address and 

postcode whereas NCC’s petitions’ protocol requires all petitions submitted to 

the authority (a) to include a clear and concise statement covering the subject 

of the petition, stating what action it wishes the authority to take, and (b) the 

full name, full address and signature of the person supporting the petition. 

Signatories must also make clear that they live or have a business address 

within the city boundary by providing a valid address with postcode. Curiously 

NCC’s Petitions’ Scheme does not apply to planning applications (see para 

16) but it is suggested that a petition which is so excluded but which omits in 

full those matters identified in (a) and (b) above should carry little weight.  

38. The e-petition also pre-dates the application for planning permission and 

therefore does not identify with any or sufficient precision the scope of the 

application and the rationale for the objection to it, let alone the claimed 

benefits accruing from the enabling development. The plea to ‘Save Bramcote 

Ridge’, although mere hyperbole, is also misleading in that it implies that there 

will be wholesale development on the ridge when this is far from being the 

case. This is consistent with notes pinned to trees within the proposal land 

declaring 

 SAVE THIS WOODLAND!  

 This area has been sold for property development.  

 If you want to help save it, please sign the petition at (etc.)  

 The content of such signage is plainly misleading. Accordingly, the promoters 

invite officers to inform members that the e-petition to NCC is, on its face, not 

only misleading but it is also not compliant with NCC’s Petitions’ Scheme as it 

fails to incorporate a concise statement covering the subject matter of the 

petition and also omits to provide full addresses. 

39. In the case of BBC, petition protocols are very strict. Although petitions may 

be presented to the authority in relation to the functions of the authority, there 

is a clear procedure for introducing petitions at meetings and the Chief 

Executive retains a discretion to reject a petition in relation to a planning 

decision.  
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40. The concern felt by the promoters is that the e-petition in this instance lacks 

credible weight as the text is misleading, lacks credible detail and does not 

include full addresses. Moreover, as it pre-dated the application for planning 

permission anyway those who signed up to it will not have had the opportunity 

to acquaint themselves with the raft of statements / impact assessments 

which accompanied the application, nor will they have known about the 

proposal to provide a large volume of woodland to public use supported by a 

very large developer contribution to cover environmental enhancements.  

41. I am also instructed that not only are many names duplicated on the petition 

(including the creator of the petition whom I am instructed appears twice) but 

many of the signatories have also written in support of the development 

project and some have even asked to become Directors or volunteers. As of 

19 July 2019 the petition against the sale of the proposal land had 799 

signatories at which point the e-petition description changed which is clearly 

relevant when it comes to weight. I have not myself analysed the contents or 

history of the e-petition but if it is decided to raise it in the officer’s report it will 

need to be scrutinised in order to be able to form an opinion as to its weight.       

42. I therefore advise the promoters to seek the assurances of both LPAs that the 

e-petition will neither be referred to in reports or otherwise produced in 

documentary form to members at any stage.     

43. A fairer picture of local opinion to the application may be gauged from the 

reaction to the proposals at the public consultation organised by the 

promoters which I am instructed took place at Wollaton Library on 19 July 

2019. This event had been preceded by some 5,000 leaflets dropped through 

the letter boxes of residents living near to the proposal land. The event 

received a good deal of attention in the media and Andrew Rutherford was 

interviewed on local radio. A significant volume of detailed display material 

was exhibited at the meeting. This included an interactive video presentation 

shown on a TV which was circulated by social media and made available to 

download and to view on the dedicated website of Bramcote Unity Park. The 

meeting was attended by around 200 residents the overwhelming majority of 

whom supported the proposals. The promoters have, I gather, received 60 
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letters of support. The body known as the Friends of Bramcote Ridge are also 

supportive of the promoters application as are the three local ward members, 

Bramcote Community Association, BBC’s Ecology/Tree Officer and local 

residents whose homes are in the firing line of the JKW. In light of all this, it 

hardly seems fair that any weight should be attached to the e-petition.  

Other relevant planning decisions 

44. It is well-established that previous grants of planning permission are capable 

of being material considerations in decision-making. Decisions have been put 

to me which have allowed development to take place on green space close to 

the proposal land and in the interests of consistency in decision-making this is 

clearly important.  

45. The first is not a decision on a planning application but involved the decision 

by BBC to release land from the green belt on the western side of Deddington 

Plantation (at Bramcote Hills Sports & Community College, Moor Lane, 

Bramcote) and its allocation for residential development of up to 450 

dwellings. No planning applications have yet been made in respect of such 

land (SHLAA site reference 632).   

46. The second decision involved an inspector’s decision (from a refusal by BBC) 

to grant outline permission on the Deddington Plantation site (the appeal 

reference is APP/J3015/W/16/3162096). It is now proposed that this will be 

the site of what might be termed a Care Village which is to comprise up to 38 

x 2 bed bungalows, 4 x 1 bed bungalows, 40 x 1 bed assisted care units and 

18 x I bed flats together with associated specialist facilities (the site had 

previously been used as a pitch and putt golf course). The roughly eastern 

half of the site is now dedicated public open space under a connected 

planning obligation and includes agreed wildlife corridors with a minimum 

width of 15m. This is clearly a helpful appeal decision for the promoters 

(seeing as the site lies within the same green corridor) who have provided me 

with the following extract from the Inspector’s decision letter: 

 I consider that opening up the Deddington plantation for public access would constitute a very positive 

material planning consideration, as the land is currently in private ownership and it is not possible for 
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surrounding residents to fully appreciate the value of this land from a recreational point of view. Such 

public access, coupled with opportunities to plant additional trees and to create an enhanced bio-

diversity area, are environmental matters to which I afford considerable weight. I acknowledge that the 

proposal would result in the loss of the golf facility, but the site has not been used for this purpose for 

some time, and I have no reason to doubt the appellant’s contention that the proposal represents the 

best alternative use for the site.  

 I have already acknowledged that the development would cause some environmental harm to the open 

character and function of the appeal site. However, subject to careful consideration of the design issues 

at reserved matters stage (including low roof heights for the buildings) and the inclusion of significant 

landscape/bio-diversity buffers around the boundaries of the site, I do not consider that the overall harm 

to the green corridor would be significant. I reach this conclusion in the knowledge also that a significant 

proportion of the wider green corridor would remain undeveloped.   

47. The third decision was a decision on appeal (APP/J3015/A/08/2092429) 

involving the development of a detached dwelling and double garage at 74 

Sandy Lane adjacent to Top Hill House at 68 Sandy Lane. This was again a 

new build within the same green corridor. The development comprised a large 

3 storey house with a ridge height of 9.2m. Key issues on the appeal involved 

the suitability of the design and the impact of the proposal on the protected 

area of Bramcote Ridge. The site is also well screened. The Inspector found, 

as I understand it, that the development would not detract from the character 

and function of the open area of Bramcote Ridge. The site lies just outside the 

south-west boundary of the proposal land. This decision is also helpful to the 

promoters as this is a large building in a predominantly woodland setting.      

48. The fourth decision was also a decision on appeal and involved the demolition 

of a single building and its replacement by two very large dwellings. The two 

new buildings are located just to the south of the new building mentioned in 

para 47. The appeal ref: is APP/J3015/A/04/1144479 and was followed by 

various consents by BBC under application references 05/00078/FUL, 

05/01013/FUL and 06/00366/FUL. The new buildings are again very large and 

comprise with the new build in para 47 a very prominent cluster of buildings 

just outside the western end of the proposal land. I understand that the 

Inspector, in allowing the development to go ahead, took the view that 

although the proposed development would impact on the openness of the 

surrounding land there were no viewpoints of significance and the site was set 
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well back from the ridge line of which the same may be said in relation to the 

promoters’ application.  

49. The fifth decision involves the grant of planning permission by BBC for the 

installation of a replacement telecommunications mast just outside the 

proposal land on its southern side within the Sandy Lane LNR. The new mast 

is 5m taller than the mast it replaced. The structure is 25m in height and 

supports a new antenna, dishes and ancillary apparatus with new and 

replacement/relocated cabinets at ground level within an existing compound 

footprint, as well as incorporating an existing site sharer’s apparatus. This 

development was found to be in accordance with policies which precluded 

development which would (a) (Policy E12) detract from the character and 

function of Protected Open Areas shown on the proposals map, and (b) 

(Policy E13) adversely affect the character and appearance of named 

Prominent Areas for Special Protection also shown on the proposals map 

which, in both cases, included Bramcote Ridge. It was considered by BBC 

that the mast would have no greater impact in terms of its visual appearance 

on the setting of these areas or in relation to the local nature reserve. This 

mast is more visually intrusive on the local landscape than the proposed 

development.   

50. Sixth, there is NCC’s/BBC’s recent decision to grant permission for back land 

development involving 14 dwellings at the rear of Middleton Crescent (ref: 

18/00377/FUL). The land lies behind Wollaton Vale. If one were to take a 

continuation line of the green infrastructure corridor running east from the 

proposal land this is where it would end. Mitigation measures were accepted 

which included holes under fences for hedgehogs, compost bins in each 

garden and bird and bat boxes for each dwelling. Again, this is a material 

permission. 

51. Finally, we have a site at 40A Derby Road (ref: 20/00120/FUL) which adjoins 

the site mentioned in para 50 which will involve extensions, external alteration 

and a raising of ridge heights. A conditional permission was granted on 29 

April 2020. This is also relevant development and another useful comparable.  
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Viability 

52. It is always essential that there is a means by which the benefits claimed for 

an enabling development will materialise. Under this head I propose to outline 

the scope of the expected receipts from sales which will fund the 

enhancements to the woodland adjoining the development site which will be 

transferred to the CIO at nil or only nominal cost.  

53. These figures have already been put to NCC and are based on advice from 

sales agents. The promoters are advised that the gross development value 

(or GDV) of the proposed 11 dwellings will be £6,604,945. Put simply, GDV is 

the estimated value that a new development would fetch on the open market if 

it were to be sold in the current economic climate. From such sum should be 

subtracted construction costs, pre-planning fees, land purchase, legal and 

accounting, sales commission, finance and contingency at 7% and capital 

costs in carrying out enhancements to the woodland.  

54. There are three core objectives when it comes to enhancements to the 

woodland. The first is that the JKW is eradicated. Nothing can be 

accomplished until this has taken place. It will be recalled that the current 

tender price for this is £385,750 (ex VAT). The second is that once the JKW 

has been eradicated the promoters will pay £200,000 to Bramcote Unity Park 

CIO to be spent on the necessary infrastructure and other specified 

enhancements involved in the establishment of the woodland park pursuant to 

a scheme of agreed with the LPAs and the Friends of Bramcote Ridge. Third, 

that an additional sum of £200,000 will be paid to the CIO as a reserve for 

future expenditure.   

55. It has been put to the LPAs that the eventual developers’ profit on GDV would 

be 13.90% which is well outside the standard industry profit target of 25% on 

GDV. The eventual profit could well be lower than that predicted in view of the 

anticipated JKW removal costs and any overrun on contingencies.  

 
56. It is clearly a material consideration that in all probability these promoters 

stand alone in looking to fund not only the costs of eradicating JKW but in 
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showing a willingness to earmark an additional £400,000 on infrastructure and 

enhancements to the woodland which is set to become public open space.  

 
The planning application 

 
57. As we are dealing with a mix of enabling development and other operational 

works plus a change of use in the case of the land outside the area of built 

development, there are various ways in which the development proposal may 

be described. NCC validated a proposal described as the development of 11 

dwellings and the creation of a community park. BBC did not agree with the 

application description: 

 New community park comprising footpaths, 1072 new trees, recreation, education and biodiversity 

infrastructure and facilities together with enabling works comprising 11 dwellings. 

 The reason given is that the use of the expression ‘enabling works’ was 

thought to be ‘pre-emptive’. I am at a loss to understand the rationale for this. 

On the other hand, NCC accepted the promoters’ description which describes 

very clearly the substance of the application. However, I also observe from 

very recent correspondence (9 March 2020) that BBC and NCC now evidently 

agree (despite the application having been made in July 2019 and NCC’s 

description when they validated the application) to the following development 

description:  

 Erection of 11 dwellings and provision of infrastructure works to facilitate the creation of a community 

park 

 which is puzzling as this is plainly enabling development.    

58. Of the eleven dwellings 9 will be concealed on low lying ground (some 50-55 

AOD) at the bottom of the northern slope closest to the existing development 

in the cul-de-sacs off Appledore Avenue. There is to be a single estate road 

off Edenbridge Court running parallel to the edge of the proposal site. The 

development site has as a result a limited visual envelope in view of the 

dense vegetation belt and local topography. The development site will not be 

visible from publicly accessible viewpoints on the ridge (which rises up to 70-
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75 AOD) and as a result will not detract from the special character of 

Bramcote Ridge. 

59. The development site is also located in a bracken/tall herb habitat which is an 

unremarkable habitat. There are no nature conservation/ecological elements 

within the site which are considered to be rare or to contain specific features. 

The area outside the development site includes scattered trees, scrub and 

dense bracken and is considered to be of low nature importance. There are 

certainly no constraints here to the proposed development from habitats, nor 

will the new properties impact on the broad-leaved woodland area and 

habitats which make up the bulk of the proposal area.   

60. Although landscaping and design details will be subject to approval by the 

LPA, the proposal involves high quality designs, the use of high quality 

materials and incorporation of renewable energy technologies. The new 

dwellings (each of which will have ponds) will also be set into the land to 

minimise any potential for overlooking of existing properties in Woollaton, 

north of the site boundary.  

61. The development of the two remaining houses in the south-west corner of the 

proposal site will involve the eradication of the JKW. Such development will 

be amply screened by the tree planting programme and should be acceptable 

having regard to any visual impacts including public views into the site thereby 

safeguarding the integrity of Bramcote Ridge.  

62. It is perhaps worthy of note that the proposal land extends to 4.7 hectares 

(11.61 acres). Within such area the proposed development land extends to 

1.3 hectares (3.2 acres). It follows that the percentage of the proposal land 

earmarked for residential purposes is some 28% of the whole site (which will 

include the private gardens) leaving the woodland open space allocation at 

some 72% of the whole or some 3.4 hectares (8.4 acres). This is again a 

material consideration in that it involves only a limited impact on the 

landscape and on the integrity of Bramcote Ridge arising from the 

development.  
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Benefits accruing from the development 

63. The addition of 3.4 hectares (8.4 acres) (at nil or nominal cost) to the 

adjoining LNRs means that the area available for public recreation increases 

from 9.3 hectares (22.98 acres) to 12.7 hectares (31.38 acres). There is also 

the prospect of the linkage of this merged parcel with the open space 

provision on the eastern side of the Deddington Plantation which extends to 

3.7 hectares (9.14 acres) which would produce a continuous open space 

assembly extending to 16.4 hectares (40.52 acres). This would create a 

corridor of publicly accessible open space within the main built up area of 

Nottingham and Broxtowe. The promoters are willing (a) to transfer the 

undeveloped portion of the proposal land to Bramcote Unity Park CIO in order 

that it might be held as a public open space, and (b) to enter into agreements 

with the local highway authority for the creation of paths across the proposal 

land which will dovetail with existing paths outside the land, including the 

Robin Hood Trail.   

64. The promoters are willing to fund a remediation programme involving the 

complete eradication of JKW within the proposal land and, in addition, to 

donate the sum of £400,000 to Bramcote Unity Park CIO to be used for 

current and future environmental enhancements pursuant to a scheme of 

management to be agreed with the LPAs which will incorporate the following 

infrastructure works: 

 The planting of 1,072 broad-leaved trees 

 Creation of bird habitats and hides 

 Two woodland play areas 

 Securing and maintaining a local playing pitch 

 Creation of an ‘outdoor classroom’ for use by local schools 

 Community beehives 

 Bird and bat boxes 

 Waste bins 

 Benches/seating areas 

 Defibrillator point  



 

22 
 

65. Securing their commitments (a) to transfer the woodland site to the CIC (b) to 

carry out the proposed JKW remediation (c) to enter into a public path 

creation agreement and (d) to procure the necessary finance to carry out the 

desired environmental enhancements etc. to the retained woodland would be 

by way of a planning obligation which, it is accepted, will need to be entered 

into in advance of the grant of planning permission. Agreement will also need 

to be reached on design, layout and landscaping details and the scope of pre-

commencement conditions involving the JKW eradication works (and their 

later monitoring) along with the delivery of the woodland enhancement works. 

Some of the expenditure will need to be linked to sales. There is also the 

question of the ownership and management structure. Once the LPAs have 

signified their agreement in principle to the scheme the parties will need to 

address the issue of who will be participating in the management and running 

of the CIC and local consultation will clearly be required here. 

The planning framework  

66. Applications for planning permission must be determined in accordance with 

the development plan unless material considerations indicate otherwise 

(TCPA 1990, section 70(2) and PCPA 2004, section 38(6). The NPPF (2019 

revision) is a material consideration in planning decisions. 

Local policies     

67. I turn firstly to the Aligned Core Strategies planning document of Broxtowe 

Borough, Gedling Borough and Nottingham City (Part 1 Local Plan) adopted 

in September 2014.  

68. Policy 16 deals with green infrastructure, parks and open space. It provides 

that existing and potential Green Infrastructure corridors are to be ‘protected 

and enhanced’ (paragraph 2(a)). Where development is proposed the ‘need 

for and benefit of the development will be weighed against the harm caused’ 

(paragraph 2(b)).  

69. In the glossary the term ‘Green infrastructure’ means: 
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 A network of multi-functional green space, urban and rural, which is capable of delivering a 

wide range of environmental and quality life benefits and can include parks, open spaces, 

playing fields, woodlands, wetlands, grasslands, river and canal corridors, allotments and 

private gardens.  

70. The term ‘Green Space’ is further defined as: 

 A subset of open space, consisting of any vegetated land or structure, water or geological feature within 

urban areas.  

71. The term ‘Open Space’ is taken to mean: ‘All open space of public value, 

including not just land, but also areas of water … which offer important 

opportunities for sport and recreation and can act as a visual amenity”.      

72. Paragraph 3 of the same policy provides as follows: 

 New or enhanced Green Infrastructure corridors and assets should be as inclusive as possible, 

multifunctional and look to make provision for more than one of the following: 

 (a) physical activity and wellbeing opportunities for local residents … ; 

 (b) educational resource for local residents; 

 (c) biodiversity opportunities; 

 (d) tackling and adapting to climate change; 

 (e) enhancement of local character; 

 … 

 (h) opportunities for sustainable leisure and tourism.    

73. In the ‘Justification’ text following on from the policy the following is stated at 

3.16.6: 

 To ensure that existing areas maintain or enhance their provision of Green Infrastructure it is important 

to protect existing Green Infrastructure assets and seek to put in place active management of corridors 

and assets. One of the key issues that has been identified through the development of the Aligned Core 

Strategies is the poor access for many residents into the surrounding countryside. Improving access into 

the countryside and to other Green Infrastructure assets will encourage a healthy lifestyle and contribute 

to health improvement through increasing physical activity and improving mental wellbeing, and also 

allow commuting routes for non-motorised transport. 

74. On the face of it, the proposal land lies within a ‘Green Infrastructure corridor’ 

and would be affected by these policies.   
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75. I turn next to NCC’s Local Plan Part 2 document which was adopted in 

January 2020. Policy EN1 is concerned with development affecting the ‘Open 

Space Network’, an expression defined in the glossary which, as it seems to 

me, dovetails with the meaning to be applied to ‘Green Infrastructure’ in the 

Aligned Core Strategies document and is certain to include ‘woodland’ in 

public or private ownership. The glossary definition goes on to say that: 

 This ‘network’ of open spaces makes a major contribution to the visual character and image of 

Nottingham, provides for a range of recreation needs and is important for its landscape value and nature 

conservation interest …  

76. Policy EN1 at 1(b) provides that development affecting the Open Space 

Network will be refused unless: 

 the development enhances or increases the area of the Open Space Network particularly in areas 

requiring improvement, and help to achieve the City Council’s aims for the Network; … 

77. In the ‘Justification’ text after the policy the following is stated at 5.11: 

 The City Council’s Breathing Space Strategy states that it is necessary to ensure that development 

takes into account any effects on sustainability and that the protection and conservation of open space 

and green space is considered in decision processes … 

78. It seems to me that enabling development, where linked to the creation or 

enhancement of open space, is implicit in parts of the text at 5.14 through to 

5.16.  

 5.14  The adopted Core Strategy sets out that parks and open spaces are protected from 

development, but exceptions may be made if the park or open space is shown to be underused or 

undervalued and only represents a small part of a larger site that continues to contribute to the Green 

Infrastructure Network. Some areas of open space suffer from a range of problems including poor 

access, vandalism and anti-social behaviour, lack of maintenance and inappropriate location. There are 

also areas where the type of provision does not meet identified needs, resulting in open spaces being 

under-used and seen of limited value to the local community. As a result in some instances, it may be 

appropriate to develop an open space if there are benefits to the Open Space Network as a whole 

where the criteria in the policy are met.  

 5.15 Such releases would be considered after all options to retain the open space have been 

considered, and only as part of a more comprehensive ‘action area’ approach identifying wider areas of 

improvement, for instance where development would enhance existing facilities or including an element 

of residential development to increase safety and surveillance. The City Council will secure through a 

planning obligations or conditions … improvements to the open space or other community facilities 

locally. 
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 5.16 Generally opportunities to create significant new areas of open space are very limited in some 

areas of the City, and this opportunity is therefore dependent on development or redevelopment taking 

place.  

79. Reference should also be made to Policy EN6 where developments will be 

expected to protect and promote biodiversity and to deliver multi-functional 

benefits and contribute to the local ecological network both as part of on-site 

development proposals or through off-site provision. Paragraph 3 provides: 

 Development will only be permitted where significant harmful ecological impacts are avoided. Where 

harmful impacts cannot be avoided they should be mitigated through the design, layout and detailing of 

the development, or as a last resort compensated for, which may include off-site measures. 

80. Policy EN7 concerns trees. This policy calls for the retention and protection of 

high value trees (paragraph 1). Planning applications will take into account the 

maintenance and management of retained trees, new trees and planting and 

any losses will be mitigated by additional planting. The proposal land does not 

contain any irreplaceable habitats such as ancient woodland or veteran trees.  

81. Finally, I turn to BBC’s Part 2 Local Plan which was adopted in October 2019. 

One starts with Policy 28 which is concerned with Green Infrastructure 

Assets. The term Green Infrastructure is defined as: 

 A network of living multi-functional natural features, green spaces, rivers, canals and lakes that link and 

connect villages, towns and cities.  

82. Policy 28 provides that development proposals likely to lead to increased use 

of various listed assets shown on the policies map will be required to take 

reasonable opportunities to enhance Green Infrastructure Assets. Those 

relevant in this instance are identified in Part 1, namely: (a) Green 

infrastructure Corridors (not shown on the Policies Map); (c) Informal open 

spaces i.e. ‘natural and semi-natural green space’ and ‘amenity green space’ 

and (i) Bramcote Ridge. In such cases (Part 2): 

 permission will not be granted for development that results in any harm or loss to the Green 

Infrastructure Asset, unless the benefits of development are clearly shown to outweigh the harm.  

83. In the ‘Justification’ text following on from the policy the following is stated at 

28.2: 
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 … there is a need for these corridors to be enhanced in terms of quality, size, multifunctionality and 

connectivity, in order to maximise benefits and address needs identified in the [GIS]. The greatest 

opportunities for enhancing the corridors will come through development, and the Council intends to 

work with developers to create and maintain new spaces and to improve connectivity. 

84. Para 28.3 notes: 

 Examples of opportunities for enhancing the corridors are listed at section 

5.5.2 of the GIS. They include opportunities to enhance or add to the 

provision of green spaces in areas where there are priorities for improvements 

or gaps in provision, throughout the Borough.  

85. Finally, and with some significance in this instance, para 28.4 notes that the 

restriction mentioned in Part 2 (see 76 above) states that: 

 … benefits which could outweigh the harm include the replacement of equivalent or better provision in 

terms of quantity and quality in a suitable location … 

86. Finally, Policy 31 looks to the delivery of a net gain in biodiversity from 

development proposals. It states: 

 Permission will not be granted for development which would cause significant harm to sites and habitats 

of nature conservation … together with species that are protected or under threat. Support will be given 

to the enhancement and increase in the number of sites and habitats of nature conservation value …  

87. Although not a development plan document it is also worth mentioning BBC’s 

Green Infrastructure Strategy 2015-2030 which is produced by the Chief 

Executive’s Department and as such represents a corporate policy of BBC. In 

Section 6 What can we do, it identifies under Secondary Green Infrastructure 

Corridors at 2.11, the Erewash – Woollaton Corridor. It notes that there are 

gaps between Beeston Fields and Woollaton which need to be addressed. 

However the strategy is silent when it comes to funding. It is perhaps worthy 

of note that the planning permission for the back land development at the rear 

of Middleton Crescent (see para 49 above) has curtailed the opportunity to 

complete this corridor.   

National Planning Policy 

88. Para 1 deals with achieving sustainable development one of whose objectives 

is the protection and enhancement of the natural environment. 
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89. Para 91 provides that planning decisions should support healthy lifestyles; for 

instance (b) through the provision of safe and accessible green infrastructure. 

90. Para 118(a) provides that decisions should 

 Encourage multiple benefits from both urban and rural land, including through mixed use schemes and 

taking opportunities to achieve environmental gains – such as developments that would enable new 

habitat creation or improve public access to the countryside; 

91. Para 148 (see section 14 – ‘Meeting the challenge to climate change, flooding 

and coastal change’) provides that the planning system should support the 

transition to a low carbon future in a changing climate.  

90. Para 170 provides that planning decisions should contribute to and enhance 

the natural environment by (d) 

 minimising impacts on and providing net gains for biodiversity …   

 and by (f) 

 remediating and mitigating despoiled, degraded, contaminated and unstable land, where appropriate. 

92. In the case of habitats and biodiversity, para 175(d) provides: 

 development whose primary objective is to conserve or enhance biodiversity should be supported; while 

opportunities to incorporate biodiversity improvements in and around developments should be 

encouraged, especially where this can secure net gains for biodiversity.    

The material expert evidence lodged in support of the application  

93. I do not intend to cover old ground in the case of the JKW, nor do I intend to 

deal with the matter other than in outline as the material is well known to all of 

us with an intimate knowledge of the scope of the application. 

94. I start with the ecology and protected species survey contained in the lengthy 

of Tim Smith dated July 2019. We are dealing with unmanaged land 

comprising largely of scrub, bracken, brambles and some mature trees. The 

JKW infestation has already been addressed. None of the plant species are of 

nature conservation significance and there is no report of any habitats of 

protected species. It is also plain that the dwellings are to be built well away 

from the ridge line in a fairly secluded location close to existing development. 
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The development of two houses on the south-west side lies within an area of 

land which is currently overrun with JKW which Mr Smith thinks ‘will adversely 

impact the Sandy Lane LNR by imminently invading the LNR’ (p.23). The 

proposal land has no statutory nature conservation designation and is of 

significance only because it is a link between two LNRs. Stood alone the 

proposal land is of low quality and there should be no constraints to the 

proposed development in terms of nature conservation impacts in relation to 

site habitats, plants and protected species. Mr Smith also produced a reptile 

survey whose result was negative.  

95. None of the impact statements dealing with geology and mining, flood risk, air 

quality arising from construction activity, transport (the proposed development 

is clearly acceptable in highway terms) and archaeology disclose any matters 

of significance. The Woodland Carbon Assessment is also very helpful. It 

concludes that the planting of 1,072 oak trees will help mitigate against the 

impacts of climate change through carbon sequestration. It is predicted that 

the planting of this number of trees will mitigate the climate change impact of 

the carbon emissions accruing from 468 homes in a single year. This is 

clearly consistent with local and national planning policy aimed at (i) improving 

air quality (the application is supported by an Air Quality Statement); (ii) 

reducing the impacts of climate change; and (iii) increasing woodland and 

green infrastructure.   

96. For her part, the arboriculture expert suggests that perhaps best time to 

submit impact assessments, tree constraint plans and protection advice is 

once the JKW programme has been completed. As Rebecca Peace rightly 

puts it in her addendum letter dated 15 November 2019:  

 … the removal of the JK can only be undertaken when planning permission (I think) has been granted. 

So it is a catch-22 situation. The protection of the trees and vegetation is paramount but how can that be 

done when the JK will have to be eradicated. If the JK is left it will affect the whole area and 

neighbouring housing in a few years. It’s a question of priorities. My personal outlook is that if this 

doesn’t go ahead then the Japanese Knotweed will advance and there will be no land for anyone’s use 

in a few years”.   

97. I observe that the preliminary tree survey notes that the trees within the 

boundary of the full site are mainly low quality, young to semi mature trees, 
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mainly self-set intermittent scrub trees with numerous dead stems. The report 

also identifies a small number of larger trees within the woodland and in the 

scrub area. With the exception of the area of proposed JKW eradication 

(where there will be replanting with higher quality specimens and landscaping) 

none of the mature woodland on the southern side of the proposal site will be 

affected by the proposed development. Obviously retained trees will need to 

be protected whilst the works are in progress and a tree protection plan will 

need to be put in place to deal with this.  

98. There will be a need to remove a number of smaller self-regenerated trees to 

accommodate the new dwellings. I am instructed that only 3 mature trees are 

to be removed, one of which is dead anyway whereas the imported trees are 

young oaks potentially sourced from that part of the Deddington Plantation 

site which is to be developed as a new Care Village and which would 

otherwise be lost in the development.  

99. I observe that on 27 February 2020 Rebecca Peace wrote to both LPAs in the 

following terms: 

 …. As your email states the [JKW] is the intensifying primary obstacle that will need to be tackled. This 

has been documented extensively and Matt Day from Environet UK is a well-known professional in this 

field. 

 I really wanted to reiterate in this email that any tree losses will be compensated by replanting and re-

modelling of the area. New higher quality trees will be planted with replacement oaks and a wider variety 

of species to encourage wildlife. The tree stock in the area at the moment is mainly self-set ash, oak and 

sycamore which work together as tree cover but can easily be replaced. As an arboriculturalist I find the 

removal of any trees perturbing and discouraging in normal situations. But this is not a normal situation 

….   

100. I should mention finally the Landscape and Visual Character Assessment 

(‘LVCA’) produced by the Halsall Lloyd Partnership which (albeit briefly) 

concludes that the built development will be suitably located at the rear of the 

dwellings in the nearby cul-de-sacs and at the rear of houses on Sandy Lane 

and will be sufficiently screened and will not impact on wildlife or the mature 

woodland. It is recommended that the infrastructure works associated with the 

establishment of woodland open space should be guided by the existing 

management plan for the two LNRs. It is said that the proposal will not 
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compromise the integrity and appearance of Bramcote Ridge or result in 

significant change to the landscape, including the wooded horizon. 

101. Put shortly, I gather that the LPAs have received all statements and updating 

statements which have been asked for. The promoters are, not unnaturally, 

perplexed in not having heard from the LPAs for some weeks (I observe that 

the LPAs are not minded to meet either to deal with clarifications over existing 

details – there has, I think, been only one meeting) and wish to conduct the 

matter from hereon via email even though the current target date for 

determination is as imminent as 28 May 2020. I am at a loss to understand 

this approach on an application of such importance. It is then hardly surprising 

that the promoters sense that their application may be in difficulty. For this 

reason, I have been instructed to provide an independent view on the merits 

of the application which will be provided to the LPAs prior to the determination 

of this application later on this month.  

102. In light of the correspondence, it seems to me that the probable planning 

objections are (a) harm to the open space network resulting from the loss of 

open space; (b) the relevance of JKW as a planning issue; (c) the impact on 

site habitats, plants and existing trees. Any reservations concerning building 

design and layout of the built development and woodland park will obviously 

have to be subject to further discussion as these items will have to be subject 

to conditions. 

Discussion 

Preliminary issues 

103. As already indicated, a decision-maker must have regard to the development 

plan unless material considerations indicate otherwise. The duty could 

properly be discharged only if the decision-maker established whether the 

proposed development accorded with the development plan as a whole (see 

R (Corbett) v Cornwall Council [2020] EWCA Civ 508; BDW Trading Ltd (t/a 

David Wilson Homes (Central, Mercia and West Midlands)) v Secretary of 

State for Communities and Local Government [2016] EWCA Civ 493).  
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104. Development plans contain broad statements of policy and it is not unusual 

for relevant policies to pull in different directions. None of the relevant policies 

have priority over the others and it is for the planning authority to decide which 

should be given greater weight on any particular application. It is for LPAs to 

weigh all the relevant factors into account and to strike an appropriate 

balance. If the application is considered to be in breach of the development 

plan the decision-make should explain why this is so before going on to 

consider whether material considerations exist which might allow a departure.  

105. In my view, the approach of the LPAs in this instance should be to consider 

whether the application is one which might be allowed in principle (it is a full 

and not an outline application) once matters of detail have been agreed in the 

form of conditions (pre-commencement and otherwise) and planning 

obligations. I have already addressed this. Disagreement on detailed matters 

at this stage need not be a bar to finding an overall agreement later on. 

106. For instance, it seems plain that there needs to be further clarification and 

discussion on the following matters: 

 Design details. 

 Layout and position of dwellings. 

 Landscaping details. 

 Viability and financing issues. 

 Woodland ownership and management structure.      

 Woodland enhancement works. 

 Future woodland management plan.   

 Footpaths (creation agreement, routing and materials). 

 JKW: removal programme and later monitoring. 

 Tree planting. 

 Tree protection plan. 

107. If the LPAs are against the application in principle at this stage it would be 

pointless addressing each and every matter of detail in which case the 

application will be refused for the reasons given and the matter will inevitably 

have to be taken to appeal. I therefore suggest that the case officer’s report 
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need only determine the application in outline or as one of principle at this 

stage. It would then follow that any determination favourable to the application 

should be accompanied by a resolution that matters of detail should be 

subject to further consultation with officers with a view to conditions being 

agreed and a linked planning obligation entered into in the usual way prior to 

a determination of the full application.  

Compliance with the development plans 

108. In my view, the application is fully compliant with local and national planning 

policies. I have already addressed these policies at some length and am not 

going to cover old ground. Suffice to say, that in the absence of any specific 

statutory or local nature conservation designation, the main significance of the 

proposal land is that it lies within an important green infrastructure corridor 

where development is unlikely to be permitted where it will have a significant 

impact upon the character and appearance of the land and its surroundings or 

where it would cause other environmental harm. The crucial planning 

judgment is whether the identified benefits accruing from the proposal 

outweigh any harm which may be caused by the enabling development?    

109. Clearly any built development is going to cause some harm but this is not the 

issue. What matters is whether the predicted harm is likely to be significant 

and, if it was, whether it be unlikely to diminish over the course of time? I have 

already dealt with the fact that the northern edge of the proposal land is not a 

significant habitat in contrast to the mature woodland on its southern side and 

of course any development on this side of the ridge is bound to be amply 

screened by trees and will not be visually intrusive. The ecology and protected 

species survey also needs to be addressed. For instance, none of the plant 

species are of nature conservation significance, nor is there a report of any 

habitats of protected species. Furthermore significant parts of the proposal 

land are blighted by the presence of JKW. The proposal land is of low quality 

and there is, in my view, no obvious reason why the proposed development 

should not be allowed on purely environmental grounds. The LVCA evidence 

has also concluded that the built development is appropriately located at the 

rear of the dwellings in the nearby cul-de-sacs and at the rear of houses on 
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Sandy Lane and in both cases will be sufficiently screened and will not impact 

on wildlife or the mature woodland. The view is, in my view, rightly taken that 

the proposal will not compromise the integrity and appearance of Bramcote 

Ridge or result in significant change to the wider landscape.  

110. The aligned core strategies and local policies of both LPAs aspire to bring 

about improvements to the green infrastructure (including its expansion) in 

order to deliver environmental and quality of life benefits for local people. The 

proposal does this by creating some 3.4 ha of woodland to which the public 

will, for the first time, enjoy authorised and unfettered access to some 72% of 

the proposal land. The enhancements proposed involve new and/or improved 

public paths linking up to other paths in the vicinity and a tree planting 

programme of some magnitude which mitigate against the impacts of climate 

change. Indeed, the government has only recently launched a new scheme to 

boost tree planting to encourage farmers and landowners to plant more trees 

and help to tackle climate change. With the addition of a fully-funded 

programme to eradicate the JKW infestation (perhaps the one and only 

opportunity when this will occur before irreparable damage is done to the 

proposal land) it is difficult to see how the proposal will result in significant 

harm to the character and function of the proposal land let alone in 

circumstances where most of the wider green corridor will still remain 

undeveloped.  

111. In my view, and looking at the matter in the round, the recreational benefits 

arising from the improvements to the woodland and the social and economic 

benefits resulting from the eradication of the JKW demonstrably outweigh any 

harm to the proposal land as green space which, as things stand, is 

underused and has suffered very badly from the absence of effective land 

management over very many years. In the case of the built development, any 

perceived harm can surely be mitigated through the design, layout and 

detailing of the development.  

112. It is worthy of note that the NPPF is also supportive of opportunities for 

schemes which achieve environmental gains such as developments that 

support healthy lifestyles or involve new habitat creation or which give rise to 
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improvements to public access to the countryside. The fact that the proposal 

also aspires to be part of a wider vision for a green infrastructure corridor 

open to the public stretching from Erewash to Woollaton is something which 

officers should not be slow to grasp either.            

Material considerations 

113. We are dealing with enabling development. The promoters are only able to lay 

out expenditure on the above described environmental enhancements to 

biodiversity and other key habitats by recourse to receipts from sales. It is 

plain that the promoters’ return on their investment from the proposed housing 

is projected to be well below the industry norm and would doubtless be 

marginal at best if had to be on a smaller scale. Anyone looking at these 

papers cannot fail to be aware that this is a development on a small-scale by 

a local developer which has close links to the community. The motivation is 

very plainly to bring about an enhancement of neglected woodland and to 

open it up to public use. The development is one that will accrue undoubted 

benefit to the local economy and not just whilst the main works are in 

progress as the enhancement programme in the case of the woodland, in 

conjunction with its management in the longer term, is bound to provide local 

employment and local suppliers.       

114. The significant outlay is, of course, concerned with the eradication of JKW 

where the arboriculturalist’s view (see para [93]) is that unless the JKW is 

eradicated now 

 … there will be no land for anyone’s use in a few years.   

 This could not be stronger. It is, I think, plain and obvious that the JKW 

infestation is progressively degrading the proposal land. The remediation work 

must be carried out as soon as practicable (without leaving the JKW to take 

hold for yet another growing season) as there is a real prospect that very 

grave damage indeed, if not irreparable damage, will be caused to the trees 

and vegetation and other site habitats within the proposal land and beyond. 

The introduction of tree planting of such magnitude is certain to be an 

environmental gain of some magnitude (and, it may be added, will also 
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provide an effective screen in the case of the two new houses on the south-

west side). In my view, the opportunity of being able to deal with the JKW is a 

very compelling material consideration.  

115. Other material considerations involve the following: 

 Opening up the woodland area to public use (with accruing benefits to 

the physical and mental wellbeing of the local community) under the 

auspices of a charitable ownership and management vehicle.  

 The opportunity to bring about a merger of the proposal land with the 

two adjoining LNRs and its linkage to open space to the west. 

 The opportunity to enlarge the scope of local public rights of way. 

 The advantages accruing from a sinking fund drawn from the private 

sector for future woodland expenditure. 

 Other relevant planning decisions where development has been 

allowed to take place on green space close to the proposal land. 

Against this background of recent decision-making consistency 

favours a grant of permission on the current application.  

 The above-mentioned policies within the NPPF and BBC’s Green 

Infrastructure Strategy 2015-2030 operate to favour development in 

the present circumstances.  

 The economic benefits accruing to the local economy from the 

proposed development in what is a difficult economic climate. 

 Not only will it be a low carbon development (the dwellings 

themselves benefit from renewable technologies and will be built to 

standards which exceed by some margin minimum building 

regulations’ standards) but the tree-planting programme will offset 

carbon emissions.  

 If planning permission is not granted then an absent landowner 

(whoever it may be) is highly unlikely to incur expense in maintaining 

land which was of little or no commercial value. In other words, this is 

a real opportunity to secure enhancements to biodiversity through 

restoration and proper management of the proposal land.     
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116. It seems to me that that the cumulative effect of the considerations listed at 

paras 112-114, as benefits arising from the proposal, is such as to weigh 

heavily in favour of a grant of planning permission should it be felt by the 

LPAs that the proposal falls foul of the LPAs development plans.  

Conclusion 

117. The LPAs should, in my view, decide that this is an application which should 

be allowed in principle leaving it to the promoters and officers to come to 

terms on the basis of appropriate conditions and planning obligations prior to 

an eventual grant of full permission. As previously indicated, disagreement on 

detailed matters at this stage need not be a bar to finding an overall 

agreement later on. 

118. The proposal is, in my view, fully compliant with local and national policies. 

Even if it was found that development plan policies had been breached there 

is still a very compelling public interest in favour of an approval of the proposal 

in outline having regard to the foregoing material considerations. This is a 

case where the benefits of the proposal outweigh its harm and, by any 

sensible reckoning, by some margin.   

119. The application is supported by a substantial volume of high-quality expert 

evidence all of which points to a decision being made in favour of the 

application. If the application had to be taken to appeal (and I am instructed 

that there would be an appeal if the proposal was dismissed) the prospects of 

success are more than likely to be favourable to the promoters. The LPAs 

would undoubtedly be expected to adduce compelling evidence of their own in 

rebuttal of the expert evidence relied on by the promoters.  

120. I am also concerned that unless appropriately directed by officers, members 

may be persuaded to attach erroneous weight, perhaps excessive weight, to 

two things. Firstly, what they may perceive to be the existence of widespread 

local opposition to the proposed development as a result of the e-petition 

(currently running at 1470 ‘signatures’) and, secondly, to the perceived loss of 

‘open space’.  



 

37 
 

121. In the first instance, the e-petition should undoubtedly carry little weight as it is 

grossly misleading, nor is it supported by full addresses and signatures. Nor 

has any proper attempt be made either to notify the public of the actual scope 

of the development proposal and its claimed benefits to the public. In the 

second, the proposal land is certainly not open space and it would be the 

default position of any landowner in such circumstances to enclose the land 

and prevent its unauthorised use, if needs be by resort to the law. As against 

this, the proposal is one that is actually intended to open up 72% of the 

proposal land to full public use along with enhancement of the existing 

woodland plus 1,072 new trees and the eradication of JKW which is a 

continuing blight on the land and a potential risk to neighbouring properties 

which will cost the promoters in the region of £385,000 to remove. It is to be 

hoped therefore that the officer’s report will deal with these matters in 

sufficient detail.                
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