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 Directorate for Planning and Environmental Appeals 

 Appeal Decision Notice 

 T: 01324 696 400 
 F: 01324 696 444 
 E: dpea@scotland.gsi.gov.uk ���	
��������������

 
Decision 
 
I allow the appeal and grant planning permission subject to the 20 conditions listed in 
Schedule 2 (see attachment).  Attention is drawn to the three advisory notes following the 
conditions. 
 
Reasoning 
 
1.  On 17 December 2013, I issued a notice of intention (inadvertently titled “Appeal 
Decision Notice”) to allow the appeal and grant planning permission, subject to 20 
conditions set out at the end of that notice, following the signing and registering of an 
obligation under section 75 of the Town and Country Planning (Scotland) Act 1997 between 
the appellant and the planning authority.  The obligation required a financial contribution by 
the developer at a level requested by the planning authority in respect of (i) the upgrading of 
a nearby woodland recreation facility and (ii) the provision of infrastructure and community 
facilities.  The appellant confirmed agreement to this contribution.   
 
2.  I have now received a copy of a section 75 obligation signed by the parties covering the 
above matters, together with a copy of a receipt dated 1 April 2014 from the Keeper of the 
Registers of Scotland that the obligation has been submitted for registration under 
reference 14AYR03950.   
 
3.  Although the obligation has not yet been recorded or registered, a supplementary 
provision is included whereby the owners undertake not to sell, convey assign or otherwise 

 
Decision by Richard Dent, a reporter appointed by the Scottish Ministers 
 
x Planning appeal reference: PPA-190-2037 
x Site address: land at David Dale Avenue, Stewarton, KA3 3AP 
x Appeal by Hemingsley Homes Limited against the decision by East Ayrshire Council 

dated 27 August 2013 
x Application for planning permission (reference 13/0077/PP) dated 8 February 2013 
x The development proposed: 12 semi-detached houses, access road and sustainable 

drainage system 
x Drawings: see Schedule 1 (see attachment) 
x Date of site visit by reporter: 18 November 2013 

 
    Date of appeal decision: 29 April 2014 
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dispose of, or grant any further lease or heritable security over the application site or any 
part therefore before the obligation has been recorded in the General Register of Sasines or 
registered in the Land Register.  The planning authority has agreed that this is sufficient 
basis for me to issue a decision. 
 
4.  I am attaching a copy of my notice of intention which includes Schedule 1, which is a list 
of the approved drawings, and Schedule 2, which is a list of the 20 conditions applied to this 
planning permission and the three advisory notes. 
 
 
Richard Dent 
Reporter 
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 Directorate for Planning and Environmental Appeals 

 Appeal Decision Notice 

 T: 01324 696 400 
 F: 01324 696 444 
 E: dpea@scotland.gsi.gov.uk ���	
��������������

 
Decision 
 
For the reasons given below I am minded to allow the appeal and grant planning permission 
subject to the conditions listed in schedule 2, following the signing and registering or 
recording of a planning obligation under section 75 of the Town and Country Planning 
(Scotland) Act 1997, covering the matters referred to in paragraph 20. 
 
Reasoning 
 
1.  The determining issues are whether or not the principle of residential development is 
acceptable at this location and, if so, whether (i) any significant environmental impacts 
would arise in terms of built and natural heritage and (ii) whether any significant technical 
constraints would be encountered.  These assessments must be made in the context of the 
development plan.  
 
2.  The site is within the settlement boundary and has no specific land use allocation.  
Policy RES 33 of the East Ayrshire Local Plan encourages residential development in such 
locations although certain criteria must be met.  These criteria require no adverse impact on 
the surrounding built and natural environment, no unacceptable transportation and 
infrastructure implications, compatible density and suitable design.  I note the report to the 
committee accepts the development in terms of transportation, infrastructure, compatibility 
and design.  I share this opinion.         
 

 
Decision by Richard Dent, a reporter appointed by the Scottish Ministers 
 
x Planning appeal reference: PPA-190-2037 
x Site address: land at David Dale Avenue, Stewarton, KA3 3AP 
x Appeal by Hemingsley Homes Limited against the decision by East Ayrshire Council 

dated 27 August 2013 
x Application for planning permission (reference 13/0077/PP) dated 8 February 2013 
x The development proposed: 12 semi-detached houses, access road and sustainable 

drainage system 
x Drawings: see schedule 1 
x Date of site visit by reporter: 18 November 2013 

 
    Date of appeal decision:  17 December 2013 
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3.  In respect of the built environment, Lainshaw House, a category B listed building, is 
some 175 metres to the west of the site.  However, although Lainshaw House would face 
the development there is an intervening car park, landscaped area and woodland.  Again I 
agree with the committee report and conclude that the proposed development would not 
have a significant impact on the listed building or its setting.   There would be no conflict 
with the built environment of the wider area where the land use is essentially residential in 
nature. 
 
4.  Insofar as natural heritage is concerned, ecological surveys have been undertaken, 
including surveys of otter and bats, which the committee report regards as being 
acceptable.  Scottish Natural Heritage (SNH) requires the development to be undertaken 
strictly in accordance with the bat survey.  SNH believes the 2005 otter survey to be out of 
date and I note a further survey was undertaken in February 2013 finding signs of otter 
close to the Annick Water. 
 
5.  I note the committee report proposes a condition in respect of a badger survey and the 
council subsequently suggested three further conditions regarding bats. 
 
6.  Subject to appropriate conditions I am satisfied that adequate control could be applied in 
respect of ecological considerations, particularly regarding the various protected species.   
 
7.  The site lies within a tree preservation order (TPO) that extends along the south side of 
David Dale Avenue.  It was clear from my site inspection that the woodland within the TPO 
has experienced a lack of management.  Nevertheless, although the appellant has stated 
that many of the trees are not mature or of particular note, many having self-seeded, the 
woodland, in total, is an important feature in this part of Stewarton.  When consulted, East 
Ayrshire Woodlands pointed out that the trees contribute significantly to the amenity of the 
area.  
 
8.  A decision to allow development within an area designated under a TPO is not to be 
taken lightly.  Indeed, the refusal of planning permission by the council and the objections 
received from third parties illustrate the level of concern about the potential loss of trees.   
 
9.  Despite the concerns expressed, I recognise the section of the woodland affected by the 
development would be limited and that much of the site has relatively few trees with part of 
the area quite open.  I note also the concern of the council’s Senior Aboricultural Officer 
about the future of remaining trees within the site and those close to the development area.  
The committee report recommends conditions in this respect.   
 
10.  I consider that the loss of trees to accommodate the proposed development would 
have little overall impact on the wider TPO, the integrity of which would be retained. 
 
11.  Attention has also been drawn to the presence Japanese Knotweed on the site.  The 
council has indicated that removal of this invasive plant could be the subject of a condition.  
The appellant points out that the presence of Japanese Knotweed is limited but I agree a 
condition would be appropriate and should be included.   
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12.  On the foregoing basis, I conclude that the development would not have an adverse 
impact in terms of natural heritage.   
 
13.  In respect of possible technical constraints I have noted the concern of third parties 
regarding, sewerage, construction noise, flooding and traffic generation.  The appropriate 
authorities have assessed these matters and, subject to the imposition of conditions where 
necessary, I accept the development could be undertaken with a layout incorporating 
adequate road design, sewerage provision and flood prevention measures.  Having noted 
the response of the Roads and Traffic Service, I do not consider fears about traffic levels 
are justified.  Construction noise could be the subject of a condition.   
 
14.  The appellant indicates that access to the Annick Water would be maintained through 
the site and the council points out that a public path diversion order would be required.  
This, says the council, would be a separate procedure.     
 
15.  I can accept that, once the development is complete, the new access road would 
replace the existing footpath.  This would be satisfactory but, during the period of 
construction, it would be important to ensure that safe pedestrian passage could be 
maintained.  A condition should therefore be applied to ensure this objective.  Should a 
diversion order be required it would be for the council to put in hand the necessary 
arrangements.   
 
16.  All in all, I conclude that the principle of the development is acceptable.  There would 
be no significant environmental impacts in terms of the built and natural environment.  
Neither would there be any technical constraints.  
 
17.  In terms of the local plan I note particularly the provisions of Policy ENV 18 which 
states the council will actively seek to preserve and supplement existing broadleaf and 
native tree species.  On the other hand, as indicated above, Policy RES 33 offers 
encouragement for sympathetic residential development within settlement areas.  As I have 
explained, I accept that the loss of trees within the development site would not compromise 
the integrity of the wider TPO area.  Accordingly, despite the terms of Policy ENV 18, I 
accept that, overall, the proposal accords with the provisions of the development plan.  In 
turn, this points to the granting of planning permission.   
 
18.  Having concluded that the proposal should be approved, it is necessary to assess 
whether any material considerations would suggest that planning permission should be 
refused despite the terms of the development plan.  In this respect I have noted the 
objections received, including those of the Stewarton Community Council.  Insofar as 
relevant to planning, I have considered these matters as part of my assessment of the 
proposal.  Other matters raised, including procedural issues, land ownership and the nearby 
development at Montgomerie Drive, are not of relevance to the assessment of the proposal.    
 
19.  No material considerations lead me to set aside my conclusion that planning 
permission is justified and I am therefore minded to allow the appeal.  Various conditions 
would be appropriate and I have noted the conditions contained in the committee report and 
the additional conditions subsequently suggested by the council.  The conditions I have 
imposed relate generally to those conditions subject to some adjustment and simplification.  
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I have also added conditions in respect of the footpath through the site and, if required, the 
eradication of Japanese Knotweed.    
 
20.  Local plan Policy RES 29 requires a financial contribution to be paid by developers 
where the construction of four or more houses is proposed.  In this case the council has 
indicated the level of contribution required in respect of (i) the upgrading of a nearby 
woodland recreation facility and (ii) the provision of infrastructure and community facilities.  
The appellant has confirmed agreement to this contribution.   
 
21.  I believe that a planning agreement should be concluded in order to secure the agreed 
level of contribution.  I will accordingly defer determination of this appeal for a period of 
three months to enable the relevant planning obligation under section 75 of the Town and 
Country Planning (Scotland) Act 1997 or such other legal instrument as may be agreed by 
the parties to be completed and registered or recorded, as the case may be.  If, by the end 
of the three-month period, a copy of the relevant obligation with evidence of registration or 
recording has not been submitted to this office, I will consider whether planning permission 
should be refused or granted without a planning obligation. 
         
Richard Dent 
Reporter 
 
SCHEDULE 1 
 
Drawings 
 

x Existing Location Plan 1303-PL01, rev. B 
 And Proposed Site Plan 

x General Arrangement Plans, 1303-PL02, rev. A 
 House Type A  

x House Type A  1216-PL03, rev. A 
 Sections & Elevations 

x House Type B  1216-PL04 
 General Arrangement & Roof Plans  

x House Type B  1216-PL05, rev. A 
 Sections & Elevations 
 
SCHEDULE 2 
 
Conditions 
 
1. Prior to the commencement of works on site, a site investigation and risk assessment 
shall be carried out and a report shall be submitted in writing to, and be approved by the 
planning authority in writing.  For the avoidance of doubt, the investigation and assessment 
shall be conducted in line with BS 10175, 2001 code of practice for “The investigation of 
potentially contaminated sites”, and Contaminated Land Report 11, “Model Procedures for 
the Management of Land Contamination”.  
Reason: to ensure potential risks arising from previous site uses have been fully assessed.  
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2. All remedial works shall be undertaken in accordance with the report approved under 
condition 1.  Prior to the commencement of any further works for the development of the 
site, a verification report detailing all remedial actions carried out at the site, shall be 
submitted to, and approved in writing by the planning authority. 
 Reason: to provide verification that remediation has been carried out in accordance with 
the remediation plan and to the satisfaction of the planning authority thereby allowing the 
development of the site to proceed.  
 
3.  Prior to the commencement of works on site, including any remedial works, details of a 
landscaping scheme, including phasing and maintenance arrangements, shall be submitted 
to and approved in writing by the planning authority.  The landscaping scheme shall include 
provision for compensatory planting and shall be implemented in accordance with the 
approved details.  Trees removed without the consent of the planning authority or seriously 
damaged at any time after the commencement of development shall be replaced by trees of 
a similar size and species as shall be agreed in writing by the planning authority.  
Reason: in the interests of visual amenity and to ensure that suitable landscaping is 
provided, particularly as some trees and vegetation will be removed from the site. 
 
4.  Prior to the commencement of works on site, including any remedial works, details shall 
be submitted to indicate how safe and unimpeded passage will be provided for pedestrians 
walking between David Dale Avenue and the footpath along the north bank of the Annick 
Water once the existing footpath through the site is no longer available.  Those details must 
be approved in writing by the planning authority and implemented at all times until it is 
possible to use the footpaths to be provided along the site access road. 
Reason: to ensure the provision of safe and continuous pedestrian passage from David 
Dale Avenue to the footpath along the Annick Water.   
 
5. Prior to the commencement of works on site, including any remedial works, a suitably 
qualified ecologist shall undertake a badger survey.  The survey shall include land 
extending to 250 metres either side of the development site (to the east and west) and shall 
be submitted to and approved in writing by planning authority prior to any works 
commencing on site.  If evidence of badgers is found then a Species Protection Plan shall 
be prepared which includes details of proposed mitigation measures.  If a Species 
Protection Plan is required then it shall be submitted to and approved in writing by the 
planning authority before any works are undertaken on site.  All works on site shall be 
undertaken on site in accordance with the approved details of the Species Protection Plan 
Reason: in terms of the legal requirements of the Wildlife and Countryside Act 1981.  
 
6. Prior to the commencement of works on site, including any remedial works, detailed 
method statements in respect of the treatment of bats and otter shall be submitted for the 
written approval of the planning authority.  The method statement for bats shall reflect the 
conclusions and recommendations contained in the survey undertaken in 2011.  The terms 
of the approved method statements must be strictly applied at all times during the period of 
development.  
Reason: to ensure appropriate consideration is given to European Protected Species. 
 
7. Prior to the commencement of works on site, including any remedial works, an 
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assessment of the presence of Japanese Knotweed on the site shall be undertaken and a 
method statement prepared for the eradication of any Japanese Knotweed identified.  The 
method statement shall be submitted for the written approval of the planning authority and 
any eradication required undertaken in accordance with the approved method statement. 
Reason: to ensure the eradication of this invasive species from the site, if required, thereby 
contributing to the creation of an acceptable residential environment.  
 
8. All ground or vegetation clearance works, including any tree felling or Japanese 
Knotweed eradication, shall take place outwith the main bird-breeding season (that is, not 
during April, May, June and July).  Should this requirement not be possible, an ornithologist 
shall be engaged to survey the ground and trees immediately prior to such works to advise 
on any bird nesting activity and any actions required to protect the birds.  In this event, work 
shall not commence until the planning authority has provided written approval of the actions 
required and such measures implemented.  
Reason: in terms of the legal requirements of the Wildlife and Countryside Act 1981.  
 
9. Prior to the commencement of any works on site, the applicant shall arrange for a safe 
location for any compound or plant storage that may be required in liaison with the council’s 
Outdoor Amenities and Planning and Economic Development Division.  This location shall 
remain constant throughout the development period unless authorised in writing by the 
planning authority. 
Reason: in the interests of the protected trees on site throughout the development period.  
 
10. Prior to works commencing on site, including any remedial works, a plan showing the 
precise positions of the house plots as a consequence of any micro-siting required to 
protect tree root plates, shall be submitted and agreed in writing by the planning authority.  
These details shall be submitted in conjunction with the landscaping scheme required under 
condition 3.  All works shall be undertaken in accordance with the approved detailed site 
plan.  
Reason: to ensure the protection of the retained trees on site.  
 
11. Tree protection measures in accordance with the practices in BS 5837: 2012, for the 
protection of trees during development, shall be submitted to and approved in writing by the 
planning authority.  The approved tree protection measures approved shall be strictly 
observed for the duration of the development of the site.  
Reason: in the interests of the protected trees on site.  
 
12. Access shall be maintained to the new swale (shown in drawing 1301-PL01) for 
maintenance purposes where it is not adjacent to the carriageway.  
Reason: in the interest of servicing the site adequately.  
 
13. Prior to development works commencing on site, visibility splays of 2.5 metres by 35 
metres shall be provided at the junction of the site access road with Montgomerie Drive and 
no walls, fencing, buildings over 1 metre in height shall be allowed within the splays.  
Should this requirement involve the removal of trees within the area of the TPO, the further 
prior written approval of the planning authority shall be obtained.  The visibility splays 
required under this condition shall thereafter be maintained in perpetuity. 
Reason: in the interests of safe vehicular access and egress and to ensure the planning 
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authority is provided with the opportunity to consider any further impact on the TPO.  
14. All new private driveways shall be provided with a hard surface for the first 2 metres.  
Reason: in order to prevent the deposition of loose material onto the public footpath and 
road.  
 
15. The raised table (shown in drawing 1301-PL01) shall be constructed to include the 
junction opposite the site.  
Reason: in the interests of safe vehicular movements.  
 
16. All proposed bin stores shall not impede the sight lines the individual driveways.  
Reason: in the interests of safe vehicular access and egress.  
 
17. Unless specifically authorised in writing by the planning authority, hours of operation for 
site development shall be restricted to 7am to 7pm, Monday to Friday, and 8am to 1pm on a 
Saturday, with no work on a Sunday.  
Reason: in the interests of maintaining residential amenity in the area.  
 
18. Noise from the works during construction shall at no time cause the underlying 
background noise level LA90(1hour) to rise by more than 3dB(A) at the nearest noise-
sensitive location.  
Reason: in the interests of maintaining residential amenity in the area.  
 
19. All waste arising from the development works shall be disposed of to the satisfaction of 
the Waste Management Authority and by means other than burning. 
Reason: in the interests of maintaining residential amenity in the area. 
 
20. All drainage shall be completed to the satisfaction of the Scottish Environment 
Protection Agency or, if appropriate, Scottish Water.  
Reason: in the interest of servicing the site adequately. 
 
Advisory notes 
 
1. The length of the permission:  This planning permission will lapse on the expiration of 
a period of three years from the date of this decision notice.  (See section 58(1) of the Town 
and Country Planning (Scotland) Act 1997 (as amended).) 
2. Notice of the start of development:  The person carrying out the development must 
give advance notice in writing to the planning authority of the date when it is intended to 
start.  Failure to do so is a breach of planning control.  It could result in the planning 
authority taking enforcement action.  (See sections 27A and 123(1) of the Town and 
Country Planning (Scotland) Act 1997 (as amended).) 
3. Notice of the completion of the development:  As soon as possible after it is 
finished, the person who completed the development must write to the planning authority to 
confirm the position.  (See section 27B of the Town and Country Planning (Scotland) Act 
1997 (as amended).)  
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Appeal Decision 
Site visit made on 14 September 2015 

by I Radcliffe  BSc(Hons) MCIEH DMS 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 17 November 2015 

 
Appeal Ref: APP/J3015/W/15/3035835 
Land between 41 and 45 Nether Street, Beeston, Nottingham NG9 2AT 
x The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant planning permission. 
x The appeal is made by Beeston Build Limited against the decision of Broxtowe Borough 

Council. 
x The application Ref 14/00622/FUL, dated 11 October 2014, was refused by notice dated 

11 February 2015. 
x The development proposed is the erection of 24 apartments. 
 

Decision 

1. The appeal is allowed and planning permission is granted for the erection of 24 
apartments on land between 41 and 45 Nether Street, Beeston, Nottingham 
NG9 2AT in accordance with the terms of the application, Ref 14/00622/FUL, 
dated 11 October 2014, subject to the conditions in the schedule at the end of 
this decision. 

Procedural matters 

2. An amended plan, ‘Alternative Balustrading FF Extract Sketch’ (ref 1951(08) 
007) was submitted at appeal stage.  It shows an extended glass screen to the 
roof terrace serving the apartment closest to 43 Nether Street.  The 
amendment does not amount to a material change in the type of development 
and the nature of concerns of those who would normally have been consulted 
are clear from consultation on the original set of plans.  As a result, I do not 
consider that their interests would be prejudiced if I was to take this 
amendment into account in the determination of this appeal.  I shall therefore 
do so.  

3. A section 106 agreement made between the appellant and the Borough and 
County Council was submitted at appeal stage.  In April 2015, Regulation 
123(3) of the Community Infrastructure Levy Regulations also came into force.  
It permits only limited pooled contributions towards infrastructure that could be 
funded by a Community Infrastructure Levy.  The Council was invited to 
comment on the Regulation.  The appellant was given the opportunity to 
comments on the Council’s response regarding the Regulation.  I have taken 
the comments received into account in coming to my decision. 

4. In order to protect the proposed building and neighbouring properties from 
Japanese knotweed, the parties were invited to comment on a condition 
requiring the eradication of the plant from the site.  The comments of the 
parties received in relation to this matter have also been taken into account in 
the writing of this decision. 
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Application for costs 

5. An application for costs was made by Beeston Build Limited against Broxtowe 
Borough Council.  This application is the subject of a separate Decision. 

Main Issues 

6. The main issue in this appeal is the effect of the proposed development on the 
living conditions of the occupiers of 43 and 45 Nether Street, with particular 
regard to outlook and privacy.  

Reasons 

7. The appeal site is previously developed land within an urban area of 
Nottingham.  Located close to the facilities in the centre of Beeston and tram 
services it is in a sustainable location for residential development. 

Living conditions 

8. Nether Street is a residential street.  No 43 is positioned on the back edge of 
the pavement, but is orientated so that its front elevation faces the side of the 
appeal site rather than the street.  The outlook from this house over the appeal 
site is currently open.   

9. The proposed apartment building would occupy most of the width of the appeal 
site and would be set back within it.  Its staggered front building line and 
stepped height would mean that it would be closest to the street and tallest in 
its middle.  In contrast, it would be lowest in height and set furthest away from 
the highway at its sides.  As a result, the nearest part of the proposed building 
to No 43, some 19.6m away, would not overlap its front elevation.  The 
sections of the proposed building that would initially step across part of its 
façade, before stepping across half its front elevation, would be approximately 
24m and 31m away respectively.  Therefore whilst there would be a clear view 
of the proposed building from this house, given its staggered layout and height, 
and the significant separation distances involved, the proposed development 
would not be overbearing. 

10. In terms of privacy, a roof terrace to the front of the proposed building would 
serve an apartment in part of the building closest to No 43.  To prevent 
overlooking of this house a frosted glass screen a minimum of 1.8m in height 
wrapping around the side of the terrace and part of its front is proposed.  In 
my assessment, given that the main outlook from the roof terrace would be 
towards Nether Street this screen would be sufficient to prevent material 
overlooking of No 43.  The amended plan submitted at appeal stage to further 
restrict views towards No 43 is therefore not necessary.  Small side windows to 
the living rooms of flats on the first and second floor of the proposed building 
would also face the front of No 43.  However, as they would be secondary 
windows, and located some 31m, away material or perceived overlooking of No 
43 would not occur. 

11. No 45 is a bungalow which faces Nether Street, but is set back approximately 
20m from it. In relation to outlook, the proposed building at first floor level and 
above would not encroach beyond a 45 degree line measured from the 
bungalows nearest habitable room window.  As a result, the outlook enjoyed by 
the occupiers of No 45 would not be adversely affected by the proposal.  At 
ground floor level the small encroachment beyond this line would be insufficient 
to cause material harm.  The bungalow has a number of windows along its side 
elevation facing the appeal site.  The proposed development would extend 
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across a small part of this elevation.  However, these windows are obscurely 
glazed or are small stained glass secondary windows.  As a consequence, 
outlook from this elevation would not be adversely affected.  In the absence of 
any windows in the proposed apartment block directly facing the front or side 
elevation of this dwelling, privacy within the bungalow and its front and rear 
gardens would not be harmed.  

12. Reference has been made to the effect of the proposed development on levels 
of daylight and sunlight enjoyed by the occupiers of Nos 43 and 45.  A report 
has been prepared by the appellant which shows that little overshadowing 
would be caused.  Due to the reduced height of the proposed building towards 
its sides, and its comparatively narrow length, I have no reason to disagree 
with the assessment.  In terms of daylight, the separation distance between 
the proposed buildings and its neighbours would be sufficient to prevent levels 
from being reduced.   

13. It is a common feature that windows within the front elevations of buildings 
face each other across streets.  The proposed apartment building would face a 
primary school on the opposite side of the road.  Whilst balconies are proposed 
to the building they would be small and inset.  In my assessment, material 
overlooking as a result would not occur.  Reference has been made to the 
privacy of children changing for physical education classes within their 
classrooms and safeguarding.  However, I saw that blinds were fitted to many 
of the schools windows.  As a result, I do not consider the privacy or safety of 
children would be harmed. 

14. For all of the reasons given above, I therefore conclude that the proposed 
development would not adversely affect the living conditions of the occupiers of 
43 and 45 Nether Street, or other neighbours.  The proposed development 
would therefore comply with the objectives of policy H7 of the Broxtowe Local 
Plan, and policy 10 of the Adopted Aligned Core Strategy, which seek to 
prevent harm in this regard. 

Other matters 

Local services and infrastructure 

15. Policy 10 of the Broxtowe Borough, Gedling Borough and Nottingham City 
Aligned Core Strategy Part 1 Local Plan (‘the Core Strategy’) states that 
planning obligations will be sought to secure all new infrastructure necessary to 
support new development.  On this basis the Council seeks contributions of 
£57,275 towards primary school education and £30,309 towards public open 
space.  The submitted section 106 agreement has been properly completed and 
secures the contributions sought.  The provisions sought have been assessed 
having regard to the tests in paragraph 204 of the Framework and the 
requirements of Regulations 122 and 123 of the Community Infrastructure 
Levy Regulations 2010 (as amended). 

16. In relation to education, it is calculated that the proposed development would 
generate the need for an additional five primary and four secondary school 
places.  An assessment of local provision has taken place.  It has found that 
whilst there is sufficient capacity in secondary schools to cater for the pupils 
generated the primary schools in the area are full.  A financial contribution is 
therefore necessary to mitigate the effect of the development by expanding 
local primary school provision.  The contribution has been calculated based 
upon the cost of providing the additional school places needed.  The education 
contribution is therefore reasonably related in scale and kind to the proposed 
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development.  As the money would be spent on increasing primary school 
places at Beeston Fields Primary School, it is also directly related to it.  As a 
consequence, the education contribution satisfies the tests in the Framework 
and accord with Regulation 122. 

17. Turning to public open space, no assessment of local provision has been carried 
out.  As a consequence, it has not been shown that there is a shortage in the 
quantity or quality of open space, or that the proposed development would 
cause such a shortage.  Based on the description of the works proposed at 
Dovecote Lane Recreation Ground they could reasonably be described as the 
improvement of existing facilities.  However, to my mind, the spending of the 
remainder of the sum sought on the maintenance of parks within Beeston falls 
within routine spending, and so, does not directly relate to addressing the 
effect of the development on public open space in the area.   

18. The sum sought in relation to public open space has been calculated based 
upon rates formally agreed by the Council’s cabinet, and so appears to have 
been calculated in a manner that reasonably and fairly relates in scale and kind 
to the proposed development.  Nevertheless, this does not overcome the 
failure to demonstrate that the public open space contribution is necessary to 
make the development acceptable in planning terms.  Similarly, it does not 
alter my view that the funding of maintenance work is not a matter that is 
directly related to the effect of the proposal on the area.  The open space 
contribution sought therefore fails to satisfy all of the tests in the Framework 
and Regulation 122. 

19. A monitoring fee is also sought.  However, as monitoring for the most part is a 
local planning authority function the fee is not necessary to make the 
development acceptable.  As a result, this contribution would also be contrary 
to paragraph 204 of the Framework and Regulation 122 and therefore cannot 
be taken into account. 

20. Since the date the application was determined by the Council Regulation 
123(3) has come into force.  It prevents the pooling of more than 5 planning 
obligations made since 6 April 2010 towards a specific infrastructure project, or 
particular type of infrastructure.  The Council states that no developments have 
made contributions towards improving provision at Beeston Fields School or 
improving Dovecote Lane Recreation Ground during this time.  During this 
period on only one occasion has funding been received for park maintenance in 
Beeston.  This has not been challenged by the appellant.  On the basis of the 
available evidence, I therefore find that the contributions sought comply with 
Regulation 123(3).  Notwithstanding this finding, this does not overcome the 
public open space contribution failing to pass the tests of the Framework and 
Regulation 122.  For the reasons given above, I have therefore only taken into 
account the education provisions of the submitted section 106 agreement. 

21. In terms of viability, the appellant submitted an assessment which found that 
the development could not support any contribution.  An independent viability 
assessment was sought by the Council.  Savills was chosen by the appellant to 
carry out this work.  Its assessment found that the development could sustain 
a contribution of £42,000.  However, the Council was critical of the study.  For 
example, it felt that sale values were on the low side and other costs, such as 
the clearance of Japanese Knotweed, were too high.  Furthermore, work it had 
commissioned indicates that the Beeston housing sub market is buoyant, 
profitable and thus able to sustain the contributions sought.   
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22. On the basis of the available evidence, and taking into account that the 
contributions which pass the relevant tests are some £30,309 less than the 
Council sought, I find that on the balance of probabilities the proposed 
development could support a contribution of £57,725 and remain viable.   

Car parking 

23. Parking would be provided at the ratio of one space per flat.  As the proposed 
development is located close to the services, facilities and trams in Beeston it is 
a sustainable location for development where a car is not essential.  As a 
result, I find that the level of parking proposed is adequate.   

Character and appearance 

24. The character of Nether Street in the vicinity of the appeal site is strongly 
influenced by the tall and imposing primary school set on the back edge of the 
pavement facing the appeal site.  The height of the proposed apartment 
building, and the inclusion of gables within its front elevation, is in keeping with 
the appearance and scale of the school.  Its varied front building line and 
height would prevent it from becoming too imposing and would allow it to be fit 
in with the street scene.  I therefore find that although the proposal would be a 
high density development it would not harm the character and appearance of 
the area.  

Conditions 

25. For the avoidance of doubt and in the interests of proper planning, otherwise 
than as set out in this decision and conditions, the development needs to be 
carried out in accordance with the approved plans.  In order to ensure that the 
development complements its surroundings, further details on materials, 
boundary treatments and landscaping are needed.  To ensure that any planting 
becomes well established it needs to be well maintained.   

26. Given that the site is next to a petrol station there is a possibility that 
contamination is affecting the site.  As a residential use of the site is to occur a 
site investigation is therefore necessary.  To safeguard the development from 
flooding the development needs to be carried out in accordance with the 
submitted Flood Risk Assessment.  To minimise the risk of flooding off site 
further details on surface water drainage are necessary.  To protect the living 
conditions of neighbouring residents, where glass screening panels are to be 
fitted to terraces, they need to be obscurely glazed.   

27. In the interests of highway safety, footway improvements need to be carried 
out, the vehicle access created and parking areas laid out and retained.  For 
the same reason visibility splays need to be provided to the site access and 
hardbound surfacing used for the first 5.5m behind the highway boundary.  

28. I have required these matters by condition, revising the Council’s suggested 
conditions where necessary to better reflect the requirements of Planning 
Practice Guidance.  A condition to ensure Japanese knotweed is eradicated 
from the site has been sought by a neighbour.  However, the appellant has 
submitted an insurance backed guarantee stating that this plant has been 
eradicated from the site.  As a result, such a condition is unnecessary. 

Conclusion 

29. For the reasons given above, and having regard to all other matters raised, the 
appeal should be allowed. 
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Ian Radcliffe 
Inspector 

 

Schedule 

1) The development hereby permitted shall begin not later than three years 
from the date of this decision. 

2) The development hereby permitted shall be carried out in accordance 
with the following approved plans: 1951 (08)004B, 1951 (08) 005, 1951 
(08) E02A, 1951 (08) S01B, 1951 (08) S02B, 1951 (08) 001B, 1951 (08) 
002G, 1951 (08) 003C, 1951 (08) E01D 

3) No development shall take place until samples of the materials to be used 
in the construction of the external surfaces of the building hereby 
permitted have been submitted to and approved in writing by the local 
planning authority.  Development shall be carried out in accordance with 
the approved details. 

4) No development shall take place until there has been submitted to and 
approved in writing by the local planning authority a plan indicating the 
positions, design, materials and type of site and curtilage boundary 
treatments to be erected.  Development shall be carried out in 
accordance with the approved details before the building is first occupied. 

5) No development shall take place until full details of both hard and soft 
landscape works have been submitted to and approved in writing by the 
local planning authority and these works shall be carried out as approved.  
These details shall include: 

(a) numbers, types, sizes and positions of proposed trees and shrubs 

(b) proposed hard surfacing treatment 

(c) proposed lighting details 

(d) planting, seeding/turfing or other soft landscape areas 

(e) proposed retaining walls or similar structures 

(f) timetable for completion of the hard landscape works 

6) All planting, seeding or turfing comprised in the approved details of 
landscaping shall be carried out in the first planting and seeding seasons 
following the occupation of the buildings or the completion of the 
development, whichever is the sooner; and any trees or plants which 
within a period of 5 years from the completion of the development die, 
are removed or become seriously damaged or diseased shall be replaced 
in the next planting season with others of similar size and species, unless 
the local planning authority gives written approval to any variation. 

7) No part of the development hereby approved shall be commenced until 
an investigative survey of the site has been carried out and a report 
submitted to and approved in writing by the local planning authority.  The 
survey must have regard for any potential ground and water 
contamination, the potential for gas emissions and any associated risk to 
the public, buildings and/or the environment.  The report shall include 
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details of any necessary remedial measure to be taken to address any 
contamination or other identified problems. The building to be erected as 
part of this permission shall not be occupied until: 

i.) all the necessary remedial measures have been completed in 
accordance with the approved details unless an alternative has first been 
approved in writing by the local planning authority. 

ii.) it has been certified to the satisfaction of the local planning authority 
that the necessary remedial measures have been implemented in full and 
that they have rendered the site free from risk to human health from the 
contaminants identified, unless an alternative has first been approved in 
writing by the local planning authority.  

8) The development permitted by this application shall be carried out in 
accordance with the approved Flood Risk Assessment (FRA) report 
reference CLE30049/05/01 prepared by Clear Environmental Consultants 
Limited in September 2014 and the following mitigation measures 
detailed within the FRA: Finished floor levels shall be set no lower than 
27.5m AOD Above Ordnance Datum. 

         The mitigation measures shall be implemented in full prior to first 
occupation of the building hereby permitted.  

9) The building hereby permitted shall not be occupied until surface water 
drainage works have been implemented in accordance with details that 
have been submitted to and approved in writing by the local planning 
authority. Before these details are submitted an assessment shall be 
carried out of the potential for disposing of surface water by means of a 
sustainable drainage system in accordance with the principles set out in 
Planning Practice Guidance, and the results of the assessment provided 
to the local planning authority. Where a sustainable drainage scheme is 
to be provided, the submitted details shall: 

i. provide information about the design storm period and intensity, the 
method employed to delay and control the surface water discharged from 
the site and the measures taken to prevent pollution of the receiving 
groundwater and/or surface waters;  

  ii. include a timetable for its implementation; and  

iii. provide a management and maintenance plan for the lifetime of the 
development which shall include the arrangements for adoption by any 
public authority or statutory undertaker and any other arrangements to 
secure the operation of the scheme throughout its lifetime.  

10) Prior to first occupation of the building hereby permitted the first floor 
terraces shown on the approved plans with translucent glass screening 
panels shall be fitted with glass panels of not less than level 5 Pilkington 
obscure glazing.  The screens shall thereafter be retained to this 
specification for the lifetime of the development. 

11) Notwithstanding the submitted drawing number 1951 (08) 002G, no 
development shall commence until details of the footway improvements 
along Nether Street have been submitted to and agreed in writing by the 
local planning authority. 

12) No part of the development hereby permitted shall be brought into use 
until the vehicle access and footway improvements required by Condition 
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11 have been completed in accordance with the Highway Authority 
specification. 

13) No part of the development hereby permitted shall be brought into use 
until the parking, turning and servicing areas are provided in accordance 
with the drawing number 1951 (08) 002G.  The parking, turning and 
servicing areas shall not be used for any purpose other than parking, 
turning, loading and unloading of vehicles and shall thereafter be 
retained for the life of the development. 

14) No part of the development hereby permitted shall be brought into use 
until the visibility splays are provided in accordance with the approved 
plans.  The visibility splays shall thereafter be retained for the lifetime of 
the development. 

15) No part of the development hereby permitted shall be brought into use 
until drives, parking and turning areas have been surfaced in a 
hardbound material for a minimum distance of 5.5m behind the highway 
boundary and constructed so as to prevent the discharge of surface water 
onto the public highway.  The drives, parking and turning areas shall be 
so retained for the lifetime of the development. 
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Costs Decision 
Site visit made on 14 September 2015 

by I Radcliffe  BSc(Hons) MCIEH DMS 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 17 November 2015 

 
Costs application in relation to Appeal Ref: APP/J3015/W/15/3035835 
Land between 41 and 45 Nether Street, Beeston, Nottingham NG9 2AT 
x The application is made under the Town and Country Planning Act 1990, sections 78, 

322 and Schedule 6, and the Local Government Act 1972, section 250(5). 
x The application is made by Beeston Build Limited for a full award of costs against 

Broxtowe Borough Council. 
x The appeal was against the refusal of planning permission for the erection of 24 

apartments. 
 

Decision 

1. The application for an award of costs is refused. 

Reasons 

2. Planning Practice Guidance (PPG) advises that costs may be awarded against a 
party who has behaved unreasonably and thereby caused the party applying 
for costs to incur unnecessary or wasted expense in the appeal process.  There 
are two claims to assess.  Firstly, whether the Council acted unreasonably in 
not accepting the findings of the independent viability assessment of the 
proposed development.  Secondly, whether the Council prevented development 
which should clearly have been permitted, having regard to its accordance with 
the development plan, by relying on inaccurate assertions about a proposal’s 
impact which were unsupported by any objective analysis. 

3. In terms of the first claim, the Council is not bound to accept the findings of an 
independent viability assessment if, having considered the report, it has 
reasonable grounds for doubting its findings.  In my view, the Council’s 
concerns regarding sale values and the costs of treating Japanese knotweed, 
together with the recently completed work that improved its understanding of 
the Beeston housing sub market, formed a respectable basis upon which not to 
accept the findings of the assessment.  The Council did not therefore act 
unreasonably in relation to this matter. 

4. Turning to the second claim, the officer recommendation in relation this 
application was to grant permission.  However, determining the effect of a 
proposal on the living conditions of neighbours involves judgement.  In such 
circumstances planning authorities are not obliged to accept officer 
recommendations, so long as reasonable planning grounds are advanced for 
taking a different decision.  In its reason for refusal the Council identified that 
the height and proximity of the proposed building would harm outlook and 
privacy.  The appeal statement reaffirmed this and by way of an objective 
analysis noted the height and separation distances between elevations of the 
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buildings that would face each other.  The appellant incurred the expense of an 
Overshadowing Report.  This report though was not required to address the 
Council’s reason for refusal as loss of sunlight was not a harm that was 
identified in the decision notice.  However, the report was useful in addressing 
the concerns raised by the occupants of the houses closest to the appeal site, 
43 and 45 Nether Street. 

5. Although for the reasons given in the appeal decision I did not agree with the 
Council, through its reason for refusal and appeal statement it presented 
respectable evidence which substantiated its reason to refuse planning 
permission.  The Council therefore did not act unreasonably in relation to this 
claim either. 

6. I therefore conclude that unreasonable behaviour resulting in unnecessary or 
wasted expense, as described in PPG, has not been demonstrated in relation to 
either claim.  An award of costs is therefore not justified. 

Ian Radcliffe 
Inspector 
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Appeal Decision 
Inquiry held on 18, 19 & 20 March 2015 
Site visit made on 20 March 2015 

by Lesley Coffey  BA(Hons) BTP MRTPI 

an Inspector appointed by the Secretary of State for Communities and Local Government 

Decision date: 10 August 2015 

 
Appeal Ref: APP/Y5420/A/14/2218892 
Land at Plevna Crescent & Ermine Road, London N15 6DB 
x The appeal is made under section 78 of the Town and Country Planning Act 1990 

against a refusal to grant outline planning permission. 
x The appeal is made by Gate of Eden Limited against the decision of the Council of the 

London Borough of Haringey. 
x The application Ref HGY/2013/2377, dated 31 October 2013, was refused by notice 

dated 14 February 2014. 
x The development proposed is residential development to provide up to 95 residential 

units (42 at Plevna Crescent and 53 at Ermine Road), together with the provision and 
management of an ecological enhancement area. 

 

 

Decision 

1. I dismiss the appeal in relation to the residential development for up to 53 
dwellings at Ermine Road. 

2. The appeal is allowed and planning permission is granted for the residential 
development to provide up to 42 residential units at Plevna Crescent together 
with the provision and management of an ecological enhancement area at Land 
at Plevna Crescent, London N15 6DB in accordance with the terms of the 
application, Ref HGY/2013/2377, dated 31 October 2013, and the plans 
submitted with it, subject to the conditions in the attached schedule. 

Procedural Matters 

1. The proposal is an outline application with all matters except the access 
reserved.  Although the appellant has submitted a number of plans in relation 
to the layout of the site and appearance of the development these are for 
illustrative purposes only and there could be alternative layouts for the site.  It 
nevertheless provides a useful guide when considering the proposal before me.   

2. The description above is taken from the application form.  However, the Council 
used a more detailed description for consultation purposes, amongst other 
matters this included reference to the proposed mix of dwellings and number of 
parking spaces. The parties agree that the appeal should be determined on the 
basis of a broader description of the proposal as set out above.  I share this 
view and have determined the appeal accordingly. 

3. The decision notice included two informatives.  The first advised that the site 
was located within the boundary of one of the potential work sites identified as 
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part of the Crossrail 2 engineering study.  Therefore the proposal would 
significantly reduce the area of land and access needed to construct  the new 
Seven Sisters Station complex, and would be contrary to policy 6.4 ‘Enhancing 
London’s Transport Connectivity’ of the London Plan 2011.  The second 
informative identified a number of concerns in relation the design and 
appearance of the proposed development, the intended dwelling mix, and the 
removal of trees on part of the site.  The Council acknowledges that these 
concerns could be addressed as part of the reserved matters. 

4. At the inquiry the Council stated that any conflict with Crossrail 2was not a 
reason for refusal.  However, following the closure of the inquiry the Secretary 
of State for Transport confirmed the Crossrail 2 Safeguarding Order.  This 
requires that Transport for London (TFL) is consulted before granting planning 
permission on any land within the ‘area of surface interest’.  Planning 
permission can only be granted contrary to the recommendations of TFL if the 
matter is referred to the Secretary of State for Transport. 

5. The site falls into two distinct parts separated by a railway line.  The part of the 
site fronting Ermine Road comes within the area of surface interest, whilst the 
Plevna Crescent Part is unaffected by the Order.  TFL was provided with an 
opportunity to comment on the appeal scheme.  These comments were copied 
to the main parties for comment.  I address this matter below.  

6. The submitted Unilateral Obligation under Section 106 of the Act covenants to 
provide 50% of the habitable rooms as affordable housing.  The Council 
confirm that this would be policy compliant and consider that it would address 
its second reason for refusal.  It is also accepted by the Council that due to 
access issues and the need to negotiate with a third party it is not possible to 
provide any viability assessment at this stage.  I have no reason to take a 
different view and I have considered the appeal proposal accordingly.   

7. A previous appeal1 in respect of a proposal for five dwellings on the Ermine 
Road part of the site was dismissed in 2010 due to the harm to the visual 
appearance of the area, the loss of trees, the effect of the proposed parking 
provision on highway safety and also because the ecological impact on the 
SINC land could not be assessed due to the absence of expert biodiversity 
reports.   

8. At the inquiry a petition objecting to the development of the site and seeking 
its improvement for local people and wildlife was submitted by Friends of the 
Earth.  The petition included 2774 signatures on paper and printed out from an 
on-line petition.  A similar but smaller petition was submitted to the Council at 
the time of the application. 

Main Issues 

9. I consider the main issues to be the effect of the proposal on the ecological 
value of the appeal site and the Tottenham Railside SINC and the effect of the 
proposal on the implementation of the Crossrail 2 project. 

Reasons 

10. The appeal site comprises two areas of land situated to the south of the Gospel 
Oak to Barking railway line and separated from each other by the Liverpool 

                                       
1 APP/Y5420/A/09/2116459 
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Street to Enfield Town railway line which runs in a north-south direction.  Both 
sites are broadly triangular in shape each with two boundaries defined by the 
above railway lines.  The land at Ermine Road is about 1.6 hectares in area, 
whilst the lands at Plevna Crescent  is about 1.9 hectares. Both parts of the 
site are identified as SINCs (Sites if Importance for Nature Conservation)  and 
are also identified as Borough Grade II Importance and ecological corridor.  

11. Ermine Road is open to public views.  It includes a group of trees fronting 
Ermine Road which are the subject of a Tree Preservation Order (TPO).  The 
site includes a pill box that has been occupied by a person of no fixed abode, 
and abuts a children’s play area which is owned and managed by the Council.  

12. The Plevna Crescent site is largely screened from public views and is located to 
the rear of the existing dwellings. It is surrounded by embankments many of 
which have been colonised by self-seeded trees. The centre of the site is 
generally bare of vegetation and has been used for fly-tipping. 

Policy  

13. The development plan for the area comprises the London Plan 2011, the Local 
Plan (adopted 2013) and the saved policies of the Haringey UDP.  Policy 7.19 of 
the London Plan requires proposals to make a positive contribution to 
biodiversity.  It also requires proposals to prioritise BAP targets and/or improve 
access to nature in areas deficient in access to wildlife sites. In addition, within 
SINCs sites of borough and local importance should be given protection 
commensurate with their importance.  

14. Amongst other matters, Local Plan policy SP13 requires development to protect 
and improve sites of biodiversity and nature conservation through its 
contribution towards wildlife and ecological habitats, the protection and 
management of trees and the planting of new trees where appropriate, as well 
as the protection, enhancement and creation of SINCs and Local Nature 
Reserves. 

15. The accompanying text at paragraph 6.3.24 states that development will not 
be permitted on SINCs unless there are exceptional circumstances and where 
the importance of any development coming forward outweighs the nature 
conservation value of the site.  It also explains that each case will be looked at 
on its merits having regard to all material considerations.  

16. The appellant contends that the supporting text imposes an additional test to 
that within the policy.  Reference is made to the judgement in respect of R (on 
the application of Cherkley Campaign Limited) v Mole Valley District Council 
[2014] where it was held that whilst the text is plainly important to the 
interpretation of a policy to which it relates, it is not itself a policy, or part of a 
policy.  As such a development that accorded with the policies in the local plan, 
but failed to satisfy an additional criterion referred to only in the supporting 
text could not be considered to be contrary to the plan. Consequently, it does 
not have the force of a policy and it cannot trump the policy.   

17. The Council consider that paragraph 6.3.24 explains how the requirement to 
protect and enhance within the policy will be assessed.  It also states that the 
text underwent scrutiny at the time of the Local Plan examination in 2011 and 
was found to be sound and legally compliant by the inspector.   However, the 
examination and  adoption of the Local Plan pre-dates the above judgement, 

Page 53 of 103



Appeal Decision APP/Y5420/A/14/2218892 
 

 
www.planningportal.gov.uk/planninginspectorate           4 

and therefore the Local Plan  inspector would not have been able to take it into 
account. 

18. The accompanying text provides no indication as to what may constitute 
exceptional circumstances.  The Council suggest that a net gain in biodiversity, 
or a serious decline in the ecological value of the site could be treated as 
exceptional circumstances.  However there is no evidence to support this view.  
In my opinion ‘exceptional circumstances’ imposes a significantly more 
stringent test that within the policy itself which does not include a presumption 
against development within SINCs.  For this reason I accord the requirement in 
relation to exceptional circumstances at paragraph 6.3.24 of the Local Plan 
little weight.   

19. Nevertheless, the Council confirmed that in principle some residential 
development on the site is acceptable subject to its effect on the ecology of the 
site.  Therefore having regard to policy SP13, including the requirement to 
protect species, habitats and areas from inappropriate development,  I consider 
that provided the proposal protects and/or enhances the SINC it would not 
conflict with Local Plan policy SP13. 

20. This approach would be consistent with policy 7.19 of the London Plan and 
paragraph 113 of the National Planning Policy Framework (NPPF).   The NPPF 
states that local planning authorities should set criteria based policies against 
which proposals for any development on or affecting protected wildlife or 
geodiversity sites will be judged.  It also requires distinctions to be made 
between the hierarchy of international, national and locally designated sites, so 
that protection is commensurate with their status and gives appropriate weight 
to their importance and the contribution that they make to wider ecological 
networks.  

21. Paragraph 118 of the NPPF provides that when determining planning 
applications, local planning authorities should aim to conserve and enhance 
biodiversity.  Where significant harm resulting from a development cannot be 
avoided (through locating on an alternative site with less harmful impacts), 
adequately mitigated, or, as a last resort, compensated for, then planning 
permission should be refused. 

Ecology 

22. The appeal site occupies a central position within the Tottenham Railside SINC. 
The SINC comprises a linear site and runs in a broadly east-west direction, 
fragmented in places by roads.  In terms of area the appeal site constitutes 
about 20% of the SINC and is much wider than much of the rest of the SINC 
most of which comprises narrow passageways adjacent to the railway line.   

23. The SINC was reviewed in 2008 and more recently in 2014.  The 2008 survey 
found that as, a whole, the SINC provided an area of relatively undisturbed 
habitat, and is an important corridor leading from the Lea Valley into the more 
built up parts of the borough.  Haringey’s Open Spaces and Biodiversity Study 
(October 2014) sought to review existing SINCs and potential SINCs.  It 
considered a number of matters including whether features for which the site 
had been listed had remained in good condition.   

24. The survey found that the Tottenham Railside SINC was botanically limited and 
that some of the habitats were under threat from invasive plants, it also noted 
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issues with fly-tipping.  Whilst it recorded a number of species of interest, the 
review did not consult any biological records or undertake any species surveys.  
Moreover, the survey was conducted over a period of about one hour and the 
surveyor did not have any access to the SINC.   Therefore it would seem that 
this assessment relied on the woodland habitat of the SINC overall. Taking 
account of the overall size of the SINC, the fact that it extends either side of 
the railway line, is dissected by numerous roads and the railway lines, the 
weight to be accorded to the findings of the 2013 survey is limited.  

25. Nevertheless, it is not disputed by the appellant that the appeal site provides 
an important corridor from the Lea Valley into the more built up parts of the 
borough. As such the ecological value of the appeal site must be assessed on 
the basis of its contribution to the SINC and Ecological Corridor overall. 

26. The submitted ecological surveys identify a number of habitats within the site, 
including stands of broad leaved trees, areas of scrub, grassland, hedgerows 
and deadwood.  The site is also colonised by a large area of Japanese 
Knotweed.  There are a number of trees on the appeal site, including 14 trees 
safeguarded by a TPO on Ermine Road.  

27. The most significant species present on the site were bats. The ecological 
survey also noted that the site had the potential to be used by a number of 
priority bird species and priority invertebrates including butterflies and bees.  A 
reptile survey conducted over a period of about 4 weeks found no evidence of 
reptiles on the site. The ecological survey also noted areas of Japanese 
knotweed on both parts of the site, this was particularly extensive on the 
Plevna Crescent part of the site.  

28. There was no evidence of roosting bats either within the man-made structures 
or the trees on the site.  However, five trees were considered to have potential 
for roosting bats and these would be retained as part of the proposals. The 
survey identified a range of foraging and/or commuting bat species. The bat 
activity surveys conducted over three consecutive nights found 1209 bat 
passes along the northern boundary of the site (the Gospel Oak to Barking 
embankment)  and 26 along the Liverpool Street to Enfield Town line.  There 
were also a number of foraging bat species across the site. 

29. Although the submitted plans are for illustrative purposes only they provide a 
useful guide as to the possible effect of the proposal on the ecological value of 
the appeal site.  On the Ermine Road site a crescent of dwellings separated 
from the boundary by a narrow access road is proposed.  The parking provision 
would be situated below ground thereby limiting the footprint of the 
development.  

30. On the Plevna Crescent part of the site a terrace of houses situated towards 
the centre of the site, separated from the existing dwellings in Plevna Crescent 
by the bank of trees is proposed.  It also includes a group of 9 dwellings and a 
parking courtyard situated towards the south-eastern part of the site.   The 
indicative ecological proposals include the retention of most of the trees on the 
site and the provision of a pond on this part of the appeal site. 

31. On both parts of the site the land outside of the developed area would retained 
as an ecological area.  The submitted unilateral undertaking covenants to 
submit a management plan for this land and to transfer it to an educational 
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trust or other appropriate trust.  It is also intended that the scheme will meet 
the management costs of the ecological land. 

32. It is intended that the development will incorporate measures to enhance the 
ecological value of the site.  These include the planting of 1860 native trees to 
provide areas of scrub. The existing groups of woodland trees will be retained.  
New habitat areas such as wildflower meadows, a pond with marginal areas 
and green and biodiversity roofs are proposed.  In addition 28 nursery trees 
will be planted to mitigate the loss of the 14 trees at the front of the Ermine 
Road site.   It will also include measures to control and remove the Japanese 
Knotweed currently present on the Plevna Crescent part of the site.  It is also 
intended that the pill box on the Ermine Road part of the site will be converted 
to a bat refuge and bird and bat boxes will be provided throughout the site.   

33. It is evident that the principal areas of bat activity comprise the east west 
corridor and the scrub areas sheltered by the railway embankments. The trees 
and vegetation adjacent to the embankment would be retained and enhanced 
by additional scrub planting.  The developed area of the site, including the 
residential curtilages, play areas roads and footpaths comprise about 24% of 
the site area.  Overall there would be a loss of open space and a reduction in 
the foraging area available to bats.  The extent of this loss would be mitigated 
to some extent through the provision of green and biodiversity roofs to the 
proposed dwellings. 

34. The most numerous species identified in the bat survey was the common 
pipistrelle which is not light sensitive.  However, a number of other species 
were also identified. These included the brown long eared bat that is sensitive 
to light, which accounted for two of the total number of passes.  Since such 
species are not always picked up by bat detectors it is possible that a greater 
number of these species are present on the site.  

35. It would be possible to control external lighting in order to limit the disturbance 
to bats and the impact on the pipistrelle species would not be significant  
Although it is probable that there would be some light spillage from the 
proposed dwellings given the location of the appeal site within an urban area 
and the proximity of the bat commuting corridors to existing residential 
development, and the very low number of bats which are particularly sensitive 
to light using the site, I do not consider that lighting from the appeal scheme 
would have a significant effect on the bats that currently use the site. 

36. It would be possible to control external lighting in order to limit the disturbance 
to bats.  I acknowledge that there may be some light spillage from the 
proposed dwellings, but given the location of the appeal site within an urban 
area and the proximity of the bat commuting corridors to existing residential 
development, I consider that light spillage from the appeal scheme would not 
have a significant effect on the bats that currently use the site. 

37. The Council is concerned that the Plevna Crescent part of the site would be 
fragmented by the proposal. Due to the proposed ecological areas there would 
be no significant impact on the integrity of the east-west corridor used by 
commuting bats.  The residential curtilage as shown on the illustrative plans 
would extend towards the eastern boundary of this part of the site, but the 
dwellings would be about 10 metres from the railway line. The main species 
present on the site are birds and bats.  Given the extent of the ecological 
areas, together with the private amenity areas to the dwellings and the green 
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roofs, I do not consider that the proposal would give rise to any significant 
fragmentation of the site.  

38. The Council suggest that the proposal could require the removal of some of the 
trees within Group W2 on the Plevna Crescent part of the site. In view of the 
topography of the site, I consider that this would unlikely to be the case, 
although it may be that some of the canopies would need to be reduced.  Since 
this is an outline application, this would be a matter to be considered as part of 
the reserved matters.   Overall, I consider that the proposal would be unlikely 
to have a significant effect on the ecological value of the site.  

39. It is evident that the site has suffered from neglect over the years.  Although 
the Council suggest that there has been active management by Network Rail 
through the removal of trees, such works appear to have been undertaken to 
facilitate railway management and not in the interests of ecology.   

40. Overall the proposal would provide a more diverse range of habitats and 
species, through the introduction of features such as the ecology pond and 
wildflower meadow. In these circumstances the active management of the site 
for the benefit of biodiversity would be a positive benefit of the scheme.  It 
would also allow the Japanese knotweed to be removed. It is evident that there 
has been little active management of the site in recent years, and whilst I 
acknowledge that the removal of the Japanese Knotweed is not dependant on 
the redevelopment of the site, in the absence of any intervention the ability of 
the site to accommodate a range of species will decline.  

41. The Council suggest that in accordance with the advice at paragraph 118 of the 
NPPF where a proposal is likely to give rise to significant harm, the impact of 
the proposal on the SINC should be considered separately from the proposed 
mitigation measures once there has been firstly, an assessment as to harm 
arising from the proposal, and secondly, whether such harm could be avoided 
by the location of the development elsewhere.  However, I have found above 
that the proposal would not give rise to significant harm.  Furthermore, the 
appeal proposal is described by the appellant as an ecology-led scheme, and in 
my view, it is difficult to separate many of the proposed measures that would 
mitigate the impact of the scheme from the development itself.   

42. I therefore conclude that the proposal would enhance the biodiversity of the 
appeal site and the SINC overall and would not conflict with Local Plan policy 
SP.13 or paragraph 118 of the NPPF.  It would also improve access to nature 
for local residents in accordance with London Plan policy 7.19.  When 
considered in the context of the SINC overall the proposal would have a limited 
effect on the ecological value of the site.  

Crossrail 2 

43. Part of the appeal site comes within the area safeguarded for Crossrail 2 
(previously known as the Chelsea/Hackney Line).  This is a strategic transport 
project that aims to relieve congestion and overcrowding on the existing 
network within the London region and to provide connectivity to locations 
where growth is currently constrained by poor public transport accessibility.  

44. Policy 6.4 of the London Plan undertakes to improve transport connectivity 
within London through a number of public transport initiatives including 
Crossrail 2.  
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45. The Plevna Crescent part of the site falls outside of the safeguarded land, 
However a significant proportion of the Ermine Road site, including the area 
where it is intended to locate the dwellings comes within the safeguarding area 
and is identified as an ‘area of surface interest’.  These areas include the 
surface sections of the proposed line, additional land that may be required 
permanently or temporarily for works such as drainage, road diversions and 
environmental protection measures, construction sites, spoil disposal sites, 
ventilation shafts, intervention and escape shafts and land above tunnels in the 
vicinity of tunnel portals and stations. 

46. In the case of Ermine Road, Transport for London (TFL) indicate that the land is 
required as a potential temporary worksite for a Crossrail 2 station at Seven 
Sisters Road. There would also be a limited area proposed to be retained 
permanently for a ventilation, intervention and escape shaft. 

47. TFL advise that if planning permission was granted and the development took 
place, measures would be taken to implement the Crossrail 2 works in a 
manner that took account of the proximity of the works to the residential 
development. This could give rise to a prolonged programme and additional 
costs consequent on the additional site constraints resulting from the proximity 
of a resident population. 

48. The only permanent infrastructure on the site in relation to Crossrail 2 would 
be a potential a ventilation, intervention and escape shaft.  The position of any 
future shaft has not been indicated and detailed proposals for the project have 
not been published.  Whilst siting is one of the reserved matters, at this stage 
there is insufficient information to ascertain whether there would be any 
conflict between the appeal proposal and the location of the shaft.   

49. The extent to which the appeal proposal would constrain the provision of a 
working area and either delay or add to the costs of Crossrail 2 is unclear.  The 
safeguarded area also includes an area of vacant land and former playground 
to the east of the appeal site. The Appellant states that he was advised by TFL 
that the area required would be likely to be reduced from that shown on the 
safeguarding plan as proposals for the project are refined. 

50. I have been provided with no information as to the extent of the working area 
required, nor the timeframe for this phase of the works, but based on the 
submitted evidence it would seem that construction is unlikely to commence 
prior to 2020.  Therefore whilst I accept that as details are refined the extent of 
the area of surface interest may be reduced, at the present time there is no 
persuasive evidence to indicate that the part of the appeal site falling within 
the area of surface interest will not be required.  

51. As a consequence, there would be an unacceptable risk of delay and/or 
additional costs arising from the proposed residential development on the 
Ermine Road part of the appeal site. This would conflict with the government’s 
aim of ensuring that the planning system does everything it can to support 
sustainable economic growth.   Moreover, if the appeal were allowed there 
would also be potential for the proposed works to significantly harm the living 
conditions of future residents and the need to mitigate such harm could add to 
any delays and/or costs. 

52.  It may be that as proposals for Crossrail 2 are refined that a residential 
scheme in respect of the appeal site could be evolved in a manner that would 
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reduce any significant conflict between the two.  However, on the basis of the 
evidence before me I am unable to conclude that this would be the case.  
Therefore given the strategic importance of Crossrail 2 I conclude that the 
Ermine Road part of the proposal would unacceptably harm the implementation 
of Crossrail 2 and would conflict with policy 6.4 of the London Plan and Section 
1 of the NPPF. 

 

Other Matters 

53. It was suggested by some residents that there would be a loss of open space.  
However, whilst the Ermine Road site is unfenced and some residents may 
have accessed it in the past, it is privately owned land and the Council accept 
that there is no right of public access to it.  The appeal proposal would provide 
for the management of the ecological land and would enable public access to 
these areas.  This would be a benefit of the proposal. 

54. It was also suggested that the site could be bought by the Council and used to 
provide public openspace.  However, the land is not allocated as public 
openspace in the recently adopted Local Plan and there is no persuasive 
evidence before me to suggest that the Council intend to acquire this land. 

55. Some local residents expressed concern that the proposal would be disruptive 
in terms of traffic movement and machinery. These impacts could be 
satisfactorily managed by way of a construction management condition. 

56. A number of residents, particularly those residing close to Ermine Road 
consider that the proposal would be beneficial and would help to address issues 
in relation to drug related crime and prostitution that occur at present.  It was 
evident at the time of my visit that both areas of land had been used for fly-
tipping and the dumping of rubbish.  The submitted evidence also indicates 
that the use of the Ermine Road site by people sleeping rough has given rise to 
concern.  

57. Some local residents have suggested that the proposal would lead to an 
increase in traffic and a deterioration in conditions for pedestrians due to an 
increase in pavement parking.  The proposal provides for 30 parking spaces at 
Ermine Road and 27 at Plevna Crescent.  In addition 53 cycle parking spaces 
are proposed at Ermine  Road and 51 at Plevna Crescent.  The appeal site is 
situated in an accessible location in terms of public transport with access to 
numerous bus services as well as the rail and underground networks.  It is also 
accessible by recognised cycle routes and on foot.  Therefore residents of the 
proposed scheme would not be reliant on the use of a car.  Accordingly the 
modest increase in vehicle movements would not be likely to have a significant 
effect on conditions for pedestrian in the locality.  

58. It was also suggested that local services, including health, education and public 
transport, would be unable to accommodate the additional demand arising 
from future residents.  However, the Council has adopted a Community 
Infrastructure Levy charging schedule and together with the Mayoral CIL will 
contribute to the provision of a range of local infrastructure.  

59. The appellant concedes that the Council is able to demonstrate a five year 
supply of housing land.  However, as acknowledged by the Council there is a 
significant need for affordable housing within the Haringey.  Although the 
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Unilateral Undertaking covenants to provide 50% of the dwellings as affordable 
housing, in accordance with Local Plan policy SP2 this has not been subject to a 
viability assessment.  Nevertheless, the parties agree that the delivery of 
housing on the site, including affordable housing would be a benefit of the 
proposal.  Evidence submitted on behalf of the appellant suggests that there is 
a particular need for larger dwellings within the area.  However, since this is an 
outline application, and the intended mix of dwellings is not before me, I 
accord this matter limited weight. 

Overall Balance 

60. I found above that the proposal would enhance the biodiversity of the appeal 
site and the SINC overall.  It would also improve access to nature for local 
residents.  Although the appellant acknowledges that the the Council is able to 
demonstrate a supply of housing land in excess of five years in accordance with 
the NPPF, the proposal would nevertheless deliver significant benefits through 
the provision of additional housing, 50% of which would be provided as 
affordable housing.  The appellant suggests that the proposal would be 
particularly beneficial to Black and Minority Ethnic households due to the high 
proportion of such households living in unsuitable accommodation. 

61. Balanced against this, the residential development of the Ermine Road part of 
site would harm the implementation of the Crossrail 2 project.  This is a 
strategic project that would provide wide ranging benefits, including economic 
benefits and benefits in terms of sustainability for the London region.  I 
consider that this harm significantly outweighs the benefits of the proposal.  

62. The two areas of the appeal site are physically separated by the railway line 
and the two elements of the proposal are physically and functionally 
independent.  Moreover, the Unilateral Undertaking has been drafted in a 
manner that would allow the obligations in relation to each part of the site to 
be delivered independently of each other.  I therefore propose to issue a split 
decision in this case. 

Conditions (Plevna Crescent Only) 

63. I have considered the suggested conditions in the light of discussions at the 
inquiry, the advice at paragraphs 203 and 206 of the NPPF and the PPG.  I 
have modified the conditions to account of the various reports previously 
submitted and in order to reflect the advice above.  

64. The proposal is for an outline permission and therefore the reserved matters 
need to be submitted for approval.  However, it is not necessary to specify the 
level of detail required as part of the reserved matters.  Access is the only 
matter for determination and in the case of the Plevna Crescent part of the site 
it is proposed to use the existing vehicular access.  Therefore a condition 
requiring compliance with the submitted plans is not necessary.  Details of the 
appearance of the proposal is a reserved matter, therefore a separate condition 
requiring the submission of materials is not necessary.  Whilst I agree that a 
condition in relation to the management of parking is necessary in order to 
limit the extent of on-site parking and maximise the use of public transport, 
this matter does not come within the scope of reserved matters and it is 
therefore the subject of a separate condition.  I agree that details of existing 
and proposed levels should be submitted in the interests of visual amenity. 
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65. A Construction Method Statement is required in order to limit the impact of the 
proposed construction works on the surrounding area and to safeguard the 
living conditions of surrounding residents.  However, since there are no 
buildings on the site to be demolished the reference to demolition is not 
required.  As part of the Construction Method Statement the Council seek 
details as to how the construction traffic will be managed to minimise 
disruption to the A10, A503 and Plevna Crescent.  Given the high levels of 
traffic using the A10 and A503 there would appear to be insufficient 
justification to require the submission of these details.  Traffic in Plevna 
Crescent would be addressed by the programme of works.  

66. The proposal is an outline application and the final layout of the site may alter 
from that shown on the indicative plan.  Therefore details of surface water 
drainage for the site would need to be submitted for approval once the final 
layout of the site is known in order to ensure that the proposed dwellings would 
not be at risk of flooding or increase the risk of flooding elsewhere.  For the 
same reason details of the drainage strategy are required.  For similar reasons 
details of the impact of construction works on the culvert are necessary. 

67. A piling method statement is necessary in order to avoid damage to the nearby 
sewerage infrastructure. The proposal should be implemented in accordance 
with the submitted Arboricultural Method Statement (AMS) and Tree Protection 
Plan.  Whilst the provision of protective fencing also comes within the scope of 
the AMS, nevertheless, given the importance of the trees on site and for the 
avoidance of doubt I consider that a condition in relation to protective fencing 
is also necessary.  

68. I agree that mitigation and enhancement features in relation to bats should be 
provided in the interests of ecology.  For same reason details of external 
lighting should be submitted for approval.  However, since the permission does 
not include the Ermine Road part of the site details of the pill box are not 
required.  However these matters are included in the various reports submitted 
by the appellant.  Consequently a condition requiring the submission of a 
Habitat Creation, Enhancement and Management Plan in accordance with the 
principles of the submitted reports would ensure that the proposal is 
implemented in accordance with the recommendations of these reports.  The 
provision of green roofs forms an integral part of the mitigation strategy and 
therefore details should be submitted in the interests of biodiversity and 
sustainability.  

69. In the interests of visual amenity I agree that a central satellite dish/aerial 
should be provided.  A contaminated land survey is required in order to protect 
ground water and the health of future residents.  

70. The Council also sought conditions requiring compliance with the Code for 
Sustainable Homes and Lifetime Homes Standards.  The Code for Sustainable 
Homes has now been withdrawn and I am therefore unable to impose a 
condition requiring compliance with it. A written ministerial statement (WMS) 
on 26 March 2015 set out the government’s new national planning policy on 
the setting of technical standards for new dwellings. The new system of 
Housing Standards, was introduced with new additional optional Building 
Regulations on water and access, and a new national space standard.  These 
are known as “the new national technical standards”.  The WMS makes clear 
which particular standards can now be applied and these do not include the 
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Lifetimes Homes standards.  I consider that the provision of wheelchair 
accessible housing to meet the needs of Haringey’s aging population in 
accordance with Local Plan policy SP2 to be reasonable and necessary in order 
to achieve an appropriate mix of dwellings for the future.  

Conclusion 

71. I consider that the two parts of the proposal are clearly severable, being both 
physically and functionally independent.  I therefore propose to issue a split 
decision in this case. 

72. For the reasons given above and having regard to all other matters raised, I 
conclude that the appeal in relation to the land at Ermine Road should be 
dismissed. 

73. For the reasons given above and having regard to all other matters raised, I 
conclude that the appeal in relation to the land at Plevna Crescent should be 
allowed. 

 
Lesley Coffey 
INSPECTOR 
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Appeal Ref: APP/Y5420/A/14/2218892 

Schedule of Conditions 

 

1) Details of the appearance, landscaping, layout, and scale, (hereinafter 
called "the reserved matters") shall be submitted to and approved in 
writing by the local planning authority before any development begins 
and the development shall be carried out as approved. 

2) Application for approval of the reserved matters shall be made to the 
local planning authority not later than three years from the date of this 
permission and the development hereby authorised must be begun not 
later than the expiration of two years from the final date of approval of 
any of the reserved matters. 

3) A Parking Management Plan to include, details of the allocation of parking 
spaces and management of on site parking spaces in order to maximise 
use of public transport shall be submitted and approved in writing by the 
local planning authority. The Management Plan shall be implemented in 
accordance with the approved details prior to the first occupation of the 
dwellings hereby permitted and shall be adhered to thereafter. 

4) Development shall not commence until details of the existing and 
proposed ground levels detailing any changes to levels and finished 
ground slab levels have been submitted to and approved in writing by the 
local planning authority.  The development shall be implemented in 
accordance with the approved details. 

5) Development shall not commence until a Construction Method Statement 
has been submitted to, and approved in writing by, the local planning 
authority. The approved Statement shall be adhered to throughout the 
construction period. The Statement shall provide for: 
i) the parking of vehicles of site personnel, operatives and visitors 
ii) loading and unloading of plant and materials 
iii) storage of plant and materials used in constructing the development  
iv) a programme of works (including measures for traffic management)  
v) the provision of boundary hoarding 
vi) wheel washing facilities 
vii) Hours of construction 

  

6) The development hereby permitted shall not be commenced until a 
detailed surface water drainage scheme for the site, based on the agreed 
Flood Risk Assessment (FRA) (Land at Ermine Road & Plevna Crescent 
Ref: SHF.1082.001.R.001.A dated October 2013) has been submitted to 
and approved in writing by the local planning authority. The drainage 
strategy shall include a restriction in run-off and surface water storage on 
site as outlined in the FRA. The development shall be implemented in 
accordance with the approved details prior to the first occupation of the 
dwellings. 

7) Development shall not commence until a drainage strategy detailing any 
on and/or off site drainage works, has been submitted to and approved 
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by, the local planning authority.  No discharge of foul or surface water 
from the site shall be accepted into the public system until the drainage 
works referred to in the strategy have been completed. 

8) Before the start of development and also subsequently upon the  
completion of construction and landscaping works, detailed CCTV surveys 
must be undertaken of the full length of the culvert within the site to 
demonstrate that the development has not had any adverse impact on 
the condition of the culvert. The findings of the surveys shall be 
submitted to the local planning authority.  Any damage or maintenance 
requirements identified by the surveys will be subsequently carried out in 
accordance with details and a timetable submitted to and approved in 
writing by the local planning authority.  

9) No impact piling shall take place until a piling method statement 
(detailing the depth and type of piling to be undertaken and the 
methodology by which such piling will be carried out, including measures 
to prevent and minimise the potential for damage to subsurface sewerage 
infrastructure, and the programme for the works) has been submitted to 
and approved in writing by the local planning authority. Any piling must 
be undertaken in accordance with the terms of the approved piling 
method statement. 

10) The development shall be implemented in accordance with the 
recommendations within the Arboricultural Method Statement And Tree 
Protection Measures report within the Open Spaces  Report 1 – 
Arboriculture, dated October 2013.   

11) Prior to the commencement of development, protective fencing in 
accordance with the details shown on plan number TL608-13.2 shall be 
erected.  The fencing shall be maintained until all equipment, machinery 
and surplus materials have been removed from the site. 

12) No development shall commence until a Habitat Creation, Enhancement 
and Management Plan and Programme has been submitted to and 
approved in writing by the local planning authority.  The Plan shall 
generally accord with the recommendations set out in Section 6 of the 
Open Spaces Report 2 Existing Ecology Preliminary Ecological Appraisal, 
dated October 2013 and Section 3 of the Open Spaces Landscape and 
Ecological Assessment Report 3, dated October 2013.  The Plan shall be 
implemented in full in accordance with the approved details and shall 
provide for :  

a) a scheme for maintenance and enhancement features associated with bat 
commuting. 

b) an appropriate number of bat and bird boxes are to be incorporated 
within the fabric of the building as opposed to being attached to the 
exterior.   

13) Details of a scheme for green bio-diverse roofs, for the development 
hereby permitted have been submitted to and approved in writing by the 
local planning authority.  The details shall include the type, vegetation, 
location and maintenance schedule for the roofs.  The development shall 
be implemented in accordance with the approved scheme prior to the 
first occupation of the dwellings and the roofs shall be retained 
thereafter.   
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14) Prior to the installation of any external lighting, details of an external 
lighting scheme which demonstrates how foraging and commuting areas 
are safeguarded from illumination shall be submitted to and approved in 
writing by the local planning authority.  The scheme shall take into 
account any ecological mitigation measures identified in the ecological 
surveys and reports.  The external lighting shall be installed in 
accordance with the approved details. 

15) The proposed development shall have one central satellite dish/aerial 
system for receiving all broadcasts for all the residential units created. 
Details of such a scheme shall be submitted to and approved by the local 
planning authority prior to the occupation of the property and the 
approved scheme. 

16) A minimum of 10% of all dwellings both the market and affordable 
housing shall be wheelchair accessible or easily adaptable for wheelchair.  

17) Prior to the commencement of development a Contaminated Land 
Appraisal (and associated remediation strategy if relevant), hall be 
submitted to and approved in writing by the Local Planning Authority.  It 
shall comprise:  

a)      A preliminary risk assessment which has identified  all previous uses; 
potential contaminants associated with those uses; a conceptual model of 
the site indicating sources, pathways and receptors and potentially 
unacceptable risks arising from contamination at the site.  

b)      A site investigation scheme, based on the preliminary risk assessment to 
provide information for a detailed assessment of the risk to all receptors 
that may be affected, including those off site.  

c)     The results of the site investigation and the detailed risk assessment 
referred to in (b) and, based on these, an options appraisal and 
remediation strategy giving full details of the remediation measures 
required and how they are to be undertaken.  
 

 Any changes to these components require the express written consent of 
the local planning authority. The scheme shall be implemented as approved. 
  

18) The remediation scheme shall be implemented in accordance with the 
approved details.  Upon completion of the remediation works and before 
the buildings are first occupied, written confirmation shall be provided to 
the Local Planning Authority that all such works have been completed in 
accordance with the agreed remediation scheme.  
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Penderfyniad ar yr Apêl Appeal Decision 

Gwrandawiad a gynhaliwyd ar 24/05/16 
Ymweliad â safle a wnaed ar 24/05/16 

Hearing held on 24/05/16 
Site visit made on 24/05/16 

gan Kay Sheffield  BA(Hons) DipTP 

MRTPI 

by Kay Sheffield  BA(Hons) DipTP MRTPI 

Arolygydd a benodir gan Weinidogion Cymru an Inspector appointed by the Welsh Ministers 

Dyddiad: 24.06.16 Date: 24.06.16 

 
Appeal Ref: APP/Q6810/A/15/3140984 

Site address: Land at Lon Pobty, Bangor, Gwynedd, LL57 1HR 

The Welsh Ministers have transferred the authority to decide this appeal to me as the 

appointed Inspector. 

x The appeal is made under section 78 of the Town and Country Planning Act 1990 against a 
refusal to grant planning permission. 

x The appeal is made by Chameleon Developments Limited against the decision of Gwynedd 
Council. 

x The application Ref C13/1298/11/AM, dated 12/05/2015, was refused by notice dated 
11/11/2015. 

x The development proposed is the erection of a new building providing eighteen self contained 
units for students together with the felling of trees protected by a Tree Preservation Order, 
alterations to the existing vehicular access and the creation of a new pedestrian access. 

 

Application for costs 

1. At the hearing an application for costs was made by the Appellant against the Council. 
This application is the subject of a separate Decision. 

Decision 

2. The appeal is allowed and planning permission is granted for the erection of a new 
building providing eighteen self contained units for students together with the felling 
of trees protected by a Tree Preservation Order, alterations to the existing vehicular 
access and the creation of a new pedestrian access on land at Lon Pobty, Bangor, 
Gwynedd, in accordance with the terms of the application, Ref C13/1298/11/AM, 
dated 12/05/2015, subject to the conditions set out in Schedule 1 to the decision. 

Preliminary matters 

3. A copy of the location plan had not been submitted by the Appellant as part of the 
appeal, the boundary of the appeal site drawn on the location plan submitted by the 
Council as part of the questionnaire documents was found to be incorrect and the 
boundary was not depicted on the submitted site plan.  A correct version of the 
location plan was submitted to the hearing. 

4. In addition to my accompanied site visit I made a pre-hearing visit when I saw the site 
and its surroundings from public vantage points.  Although during my accompanied 
site visit the dense tree and undergrowth cover made it difficult to see all the land 
from within the site, I viewed it from adjoining vantage points and from two dwellings, 
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Bodifyr and 3 Tan y Bryn.  I also obtained longer distance views from the elevated 
area to the front of the University buildings. 

Main Issue 

5. The Council in refusing planning permission considered that the proposal was 
“tantamount to the overdevelopment of the site which consequently would be likely to 
have a detrimental effect on the amenities of local residents and area”.  In amplifying 
the reason for refusal in its statement of case the Council took account of the Tree 
Preservation Order on the site and its proximity to Bodifyr, a Grade II listed building.  
It also raised the effect on the outlook from neighbouring properties and highway 
problems.  All these matters were also raised by interested parties. 

6. In the light of this I consider the main issue is the effect of the development on the 
amenities of local residents and the area having regard to the scale of the 
development and its relationship with its surroundings; the loss of trees covered by 
the Tree Preservation Order; the setting of the Listed Building; highway safety; and 
the living conditions of local residents with regard to outlook and noise. 

Reasons 

Site and its surroundings 

7. The appeal site is situated in a predominantly residential area a short distance from 
the centre of Bangor.  The properties range from small terraced houses to large 
buildings such as Plas Pobty sited a short distance to the north of the site.  The 
properties also differ in age, design and plot sizes which all contribute to the variety in 
the character of the area.  The dwellings are occupied by a mix of private residents 
and students and include the developments of St Mary’s College and Bryn Eithin which 
house around 600 and 96 students respectively in purpose built accommodation. 

8. The site falls into two parts.  Whilst the majority of it is vacant land, the eastern 
section provides private gardens to several of the terraced properties on Tan y Bryn.  
These gardens are to remain and I have therefore considered the eastern boundary of 
the development to be where it adjoins the private gardens. 

9. The appeal site is overgrown with much of it having a dense covering of trees of 
varying ages and sizes, many of which are self seeded.  There is also a serious 
infestation of Japanese Knotweed.  The topographical survey and site sections indicate 
that the land within the site rises quite steeply in a southerly direction with a central 
section where the increase is not as steep.  There is also an increase in height 
between the western and eastern boundaries.  The majority of the boundaries are 
marked by walls, some of which function as retaining walls. 

10. The existing access into the site is almost on the junction of Lon Pobty with Ffordd 
Melin Esgob (Bishops Mill Lane) and it would remain in the same position as part of 
the development.  On the land to the southern side of the junction sits the Grade II 
Listed Building, Bodifyr.  It is set back a short distance from the road and elevated 
above it.  Further along Ffordd Melin Esgob is a terrace of four two storey dwellings, 
Lon Melin Esgob, which are also elevated above the access road, the northern side of 
which abuts the site. 

11. On the northern boundary of the site there is a large stone building which adjoins the 
end of the terrace Tan y Bryn.  The building is currently vacant but was formerly in 
commercial use as an upholsterer’s workshop.  It has an open forecourt which 
provides parking and across which there is pedestrian access to the properties on Tan 
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y Bryn.  There is also access from this area into the appeal site via a gate in the 
boundary wall and the existing site plan shows steps leading from it.  Between the 
western boundary of the site and Lon Pobty there is an open area segregated from the 
highway by metal posts.  This land, together with that on which the commercial 
building and the dwellings in Tan y Bryn sit, is at a significantly lower level than the 
appeal site. 

Local Planning Policy 

12. The appeal site lies within the settlement limit of Bangor as identified in the Gwynedd 
Unitary Development Plan, 2009 (UDP).  Although the site is not allocated for any 
specific purpose the Council confirmed that in principle the development of the land 
was acceptable. 

13. In refusing planning permission the Council relied on Policy B23 of the UDP.  The 
policy does not support proposals which would cause significant harm to the amenities 
of local communities.  It also requires developers to demonstrate clearly that they will 
respond positively to the following factors, as appropriate: that the development 
would ensure the reasonable privacy of its users and nearby properties; the proposal 
should not lead to the over-development of the site; the development would not 
increase traffic or the noise associated with traffic in a way that causes significant 
harm to local amenities; the reduction through the design of the site for opportunities 
for anti-social behaviour and creation of an atmosphere where people feel safe to 
walk, cycle and play; and account taken in the design of the external layout of the 
needs of all potential users including the disabled.  At the hearing the Council 
confirmed that the relevant factors in respect of the appeal were those relating to 
overdevelopment and traffic. 

14. The Council confirmed that the emerging Joint Local Development Plan Gwynedd and 
Anglesey (JLDP) had been submitted for examination.  Although Topic Paper 16: 
Student Accommodation was submitted in evidence by the Appellant, neither party 
cited any policies of the JLDP relevant to the case.  Moreover, the parties were agreed 
that as the JLDP was in its early stages little or no weight could be attributed to it.  I 
am in agreement with the parties and have attributed no weight to the JLDP in the 
determination of the appeal. 

Scale of the development 

15. The size of the appeal site was confirmed by the parties at the hearing to be 
approximately 0.2ha.  The proposed building would sit in the relatively flatter central 
part of the site on a plateau created by cut and fill with retaining walls to maintain the 
existing profile of the remainder of the land.  Parking and turning would be provided at 
the western end of the building close to the access.  The landscaping of the remaining 
areas of the site would include tree planting. 

16. The proposed two storey building would measure approximately 26 metres by 13 
metres.  The submitted site sections indicate that the ridge height of approximately 
8.5 metres would be slightly higher than that of the properties on Tan y Bryn and 
below the level of the road in front of Lon Melin Esgob.  The ridge height would be 
below the eaves level of Bodifyr.  However, at its nearest the building would be in 
excess of 18m from the listed building and would not be sited directly in front of it.  In 
addition the building would not encroach onto the land behind the residential 
properties on Tan y Bryn. 

17. The proposed building would contain eighteen self contained studio apartments for 
single occupation together with entrance lobby, hallways and storage and plant rooms.  

Page 69 of 103



Appeal Decision APP/Q6810/A/15/3140984 

 

    4 

 

No communal space or facilities are proposed.  The apartments would comprise of one 
room with a small kitchen area and a separate shower room.  The Council confirmed 
at the hearing that the size of the accommodation complies with current standards.  
The parties also agreed that the built footprint of the building would cover 
approximately 15% of the site area. 

18. The site includes the residential gardens to the properties on Tan y Bryn which are to 
remain.  I therefore consider that the building would cover in excess of 15% of the 
land proposed to be developed.  Nevertheless, the position of the building in the 
central area of the site would result in open space around it and although the slope of 
the land would be quite steep, the building would have a relatively open setting which 
would maintain an element of spaciousness in the street scene. 

19. I acknowledge that the building would be quite large.  However, the two storey height 
would be in character with most properties in the area.  Also the separation into two 
blocks linked by the central entrance hall and stairway would visually help break up its 
length.  Whilst I note that white render is present in the area, in this instance I am not 
convinced its use would ensure the satisfactorily assimilation of the building into its 
surroundings.  However, this is a matter which can be controlled by condition. 

20. The Council contends that the natural topography of the site does not lend itself to 
development.  The Appellant confirmed and it is clear from the drawings that an 
element of cut and fill would be required to create a level base for the building but 
otherwise the profile of the site would remain relatively unchanged.  Whilst the 
remainder of the site would be steeply sloping, this would be in keeping with the 
character of the area. 

21. The building would be seen in the context of the buildings which surround it.  Whilst 
many of the individual dwellings are small they form part of larger terraces and the 
scale of the proposed scheme would not be out of character with these.  The proposed 
building would also be seen in the context of Bodifyr and Plas Pobty, a substantial 
building with little space around it which is prominent in the street scene and in the 
view from the area to the front of the University buildings.  In this context the scale 
and siting of the proposed building would not look out of place as part of the built 
development as it rises up the hill side. 

22. On balance I do not share the Council’s view that the development would create an 
intrusive, overbearing or damaging feature in the local landscape.  I consider the scale 
of the development would be appropriate for both the site and its setting and would 
not constitute over-development, in accord with Policy B23 of the UDP. 

Effect on trees 

23. The appeal site is covered by Tree Preservation Order 1989 (No. 23) (TPO) dated 12 
October 1989.  The Order protects “a group of sycamores (including several very large 
multi stemmed sycamores) hawthorn, holly, eucalyptus, ash and other species”.  A 
local resident has stated in evidence that the reason given by the Council in proposing 
the TPO was that the trees were considered: to contribute to the overall setting of the 
Listed Building, Bodifyr; to provide visual amenity to the adjoining residential 
properties, particularly Tan y Bryn and Ffordd Melin Esgob; they ensured amenity and 
privacy for both terraces; and would screen possible future development from 
properties on Ffordd Melin Esgob.  Although these reasons are not cited in the Order 
they were not disputed by the parties. 

24. The arboricultural assessment submitted as part of the application identifies five 
individual and five groups of trees.  The individual trees consist of large, self seeded 
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specimens of ash and sycamore most of which have been coppiced.  Four of the trees 
are in the corner of the site adjacent to the road junction and the fifth is on the 
northern boundary with the commercial premises.  All appear to be having an effect 
on the retaining walls.  Two of the groups of trees are either on or just outside the 
southern boundary and consist of small clusters of multi stemmed trees.  The parties 
were unable to confirm the total number of trees on the site. 

25. Although the trees add to the character of the area, they have been pruned and none 
are considered in the assessment to be of any particular landscape or ecological value.  
A further two groups comprise a thick copse of sycamore, ash and willow growing in 
the north western part.  The final group comprises a large area which is infested by 
Japanese Knotweed and which the assessment considers contains no individual trees 
of note.  The assessment concludes that none of trees are of sufficient quality to 
constrain development of the site. 

26. Japanese Knotweed is recognised as a statutory nuisance and for any development to 
take place on the site the infestation would have to be addressed.  The Appellant is 
taking action to ensure that it does not penetrate beyond the boundaries of the site.  
However, the submitted works methodology for the remediation of the Japanese 
Knotweed indicates that the clearance of all the trees would be required in order to 
completely eradicate the plant and prevent it spreading.  I have no evidence that an 
alternative course of action would be appropriate. 

27. The proposal includes for the planting of thirty three trees within the site and a hedge 
along the boundary with Ffordd Melin Esgob.  Two trees outside but on the boundary 
would be retained.  Although the new tree planting would not be to the same density 
as currently exists on the site, it would provide a planned scheme which would help 
frame the building and maintain the contribution the site makes to the visual amenity. 

28. Concerns were expressed regarding the effect the clearance of the site would have on 
its biodiversity.  The submitted ecological assessment indicated the potential presence 
of reptiles, badgers and nesting birds on the site and set out a series of reasonable 
avoidance measures to address the situation.  These measures could be required by a 
condition.  The new hedge would act as a habitat corridor and together with the 
replacement trees would contribute towards the biodiversity of the site.  Whilst details 
of the tree and hedge planting have been submitted, the landscaping of the remainder 
of the site is unclear.  Nevertheless, there is the opportunity for the biodiversity of the 
site to be increased through a landscaping scheme which can be required by condition. 

29. Although trees are not specified in Policy B23 of the UDP as a factor to be considered 
in assessing the effect of development on amenity, they are a characteristic of the 
area and the TPO is an important consideration.  Under Policy B19 of the UDP the loss 
of protected trees is permitted where any harm is clearly outweighed by the economic 
and/or social benefits of the development.  Whilst the trees on the site contribute to 
the character of the area and are an important visual feature for local residents, they 
are in poor condition.  There would be benefits from the eradication of the Japanese 
Knotweed and the replacement tree planting which could be actively managed and 
maintained.  I consider these benefits would outweigh the contribution the existing 
trees currently make to public amenity.  Overall I am satisfied that the environmental 
issues can be adequately addressed. 

Effect on the listed building 

30. Bodifyr is a large detached property which was listed as Grade II in 1988.  In 
determining the appeal I am required to take into account the need to have special 
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regard to the desirability of preserving the building or its setting as required by 
Section 66(1) of the Town and Country Planning (Listed Buildings and Conservation 
Areas) Act 1990.  The listing gives a limited description of the external features of the 
late Georgian dwelling.  It makes no reference to any internal features.  Moreover, the 
evidence does not shed any light on the historic significance of the building.  As the 
development would not alter the building the test is whether it would harm its setting. 

31. Bodifyr is elevated above Ffordd Melin Esgob with views over the appeal site.  The 
house is set in woodland which extends some distance to the south and east of the 
property.  Views towards the site from the front of the University confirm the extent of 
the tree coverage.  In this view the listed building is screened by the trees on the 
appeal site.  I consider that the trees form an important element of the setting of the 
listed building to which the existing trees within the appeal site contribute. 

32. This was also recognised by an Inspector in a previous decision1 on the appeal site 
dated 3 October 1990.  The appeal was in respect of an outline application for a 
terrace of up to ten units which raised issues with regard to the effect on the 
Landscape Conservation Area, the setting of the listed building and highway safety.  
The Inspector considered that the site was prominent and was an integral part of the 
Landscape Conservation Area.  When viewed from Lon Pobty and from its northern 
boundary the Inspector considered that the site merged with the rising woodland 
landscape to each side of and to the rear of Bodifyr.  The Inspector concluded that 
residential development on the site would be seen as an unacceptable intrusion 
against the background of rising woodland that “would not only harm significantly the 
appearance of the Landscape Conservation Area but would also detract to an 
unacceptable extent from the appearance of the elevated setting within that woodland 
of the grade II listed building”. 

33. Whilst there would appear to be similarities between that development and the case 
before me there are some fundamental differences, the most significant of which is 
that the site is no longer within a Landscape Conservation Area.  Moreover, the 
infestation of Japanese Knotweed is not a matter which was addressed by the previous 
Inspector.  The effect of its treatment on the future of the trees has to be recognised. 

34. The application subject of the previous appeal was made in outline.  Although the 
location of the dwellings was not established, it is probable that the scale of a 
development of ten houses would be significantly larger than that of eighteen single 
room apartments.  Moreover, the Inspector describes the access into the site as being 
from Lon Pobty and north of its junction with Ffordd Melin Esgob.  This does not reflect 
the position of the existing access and it was suggested by the parties that the 
illustrative layout indicated that the dwellings would be sited along the southern 
boundary of the site.  It is therefore possible that the previous scheme showed 
dwellings erected in front of the listed building whereas in the current proposal the 
building is to the side. 

35. I accept that the proposed building would be seen in the context of the listed building 
and that the development would entail the removal of the existing tree cover on the 
site.  However, the location of the building would not prevent views of the front of 
Bodifyr when viewed from Lon Pobty or in longer views.  Moreover, in time, the 
replacement tree planting would frame views of the listed building.  Although the 
density of the trees may be less, it would allow the listed building to be seen without 
significant detriment to its setting. 

                                       
1 Appeal ref: P42/578 dated 3 October 1990. 
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36. Policy B23 of the UDP does not specify listed buildings to be a factor to be consider in 
assessing the effect of a development on the amenity of the area.  Nevertheless 
Bodifyr makes a valuable contribution to the character of the locality.  Policy B3 of the 
UDP refers specifically to development affecting the setting of listed buildings and sets 
out three criteria against which developments need to be assessed.  Although the 
Council considers the proposal would be over-development of the site, it has made no 
objection to the design of the building other than the use of white render.  Whilst the 
trees would be lost, they would be replaced and the setting of the listed building would 
be preserved and important views of it would not be significantly harmed.  On this 
basis I consider the development would comply with Policy B3 of the UDP. 

Effect on highway safety 

37. Lon Pobty rises steeply from its junction with High Street.  The carriageway and 
footways are narrow with several pinch points where it is difficult for two vehicles to 
pass and there are short sections where the footways are absent and pedestrians have 
to walk in the road.  Ffordd Melin Esgob is also narrow with no footways.  Parking on 
parts of Lon Pobty and the roads radiating from it is prohibited.  Parking bays are 
defined on the carriageway on Lon Pobty but there were very few spaces available 
during my visits to the site.  I observed a steady flow of vehicular and pedestrian 
traffic using Lon Pobty in both directions.  I understand that it is a route used by 
residents of some outlying villages in accessing the city. 

38. The existing access would be improved as part of the development.  The proposed 
works include the removal of the existing boundary wall as it turns the corner from 
Lon Pobty into Ffordd Melin Esgob and setting it back approximately 2 metres on the 
junction.  In addition to creating a better access into the site it would improve visibility 
for drivers negotiating the junction and would allow for the footway to be continued 
around the corner from Lon Pobty.  The Council as Highway Authority found the 
proposed development to be satisfactory. 

39. In it’s amplification of the reason for refusal as part of its appeal submission the 
Council accepted that the proposed improvements would meet current standards but 
considered they do not address “the fundamental problem that the access will be on 
the narrowest part of the road, a pinch point which is not wide enough for two vehicles 
to pass”.  Residents also explained the problems they encounter in accessing 
properties and their concerns that this would be made more difficult as a result of the 
additional vehicles the development would generate and the consequent increased 
demand for on-street parking.  I have noted that an accident took place on Lon Pobty 
in the vicinity of the junction.  It involved one vehicle which went out of control 
coming down the hill and blocked the junction with Ffordd Melin Esgob.  I have no 
evidence of the specific cause of the accident or of any others. 

40. There is no dispute that Lon Pobty is a well used road and that the gradient, alignment 
and on-street parking require drivers to take care in negotiating it.  Residents felt that 
driving was made more difficult by pedestrians who failed to note traffic in crossing 
roads.  I accept that drivers approaching from the city centre would have a sharp turn 
into Ffordd Melin Esgob and the site access and that the degree of difficulty in 
negotiating it would be increased in adverse weather conditions.  However, these 
conditions are not unique to the appeal site. 

41. The proposed improvements would secure an access which would increase visibility 
and a further length of footway to accommodate pedestrians to the benefit of the area 
generally.  Moreover, a separate pedestrian entrance is proposed via the existing 
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gateway in the wall giving access onto the forecourt of the commercial premises.  This 
would negate the need for pedestrians to leave the site via the vehicular access. 

42. The development would provide space within the site for the parking of four vehicles 
and for manoeuvring so that drivers would be able to enter and leave in a forward 
gear.  There was concern that four parking spaces would not be sufficient to serve a 
development for eighteen students and would lead to increased pressure for on-street 
parking.  However, the site is within easy walking distance of shops and services 
including public transport and the University.  Given the location I am not convinced 
that future occupants would find it necessary to have their own vehicular transport. 

43. Furthermore the Appellant agreed that the occupants of the site would be restricted in 
their use of private vehicles by the management plan for the development and the 
terms of the tenancy agreement.  This is a method employed in similar developments 
across the country which would also control the use of vehicles when occupants are 
moving in and out of the accommodation.  The Council has raised no objection to the 
proposed parking and turning arrangements and whilst I accept that the development 
would generate additional traffic, it would not represent a significant increase given 
the limited scale of the development and the restrictions which would be placed on the 
occupants with regard to their use of vehicles. 

44. On the evidence before me I consider that satisfactory access arrangements could be 
provided and the development would not increase traffic in a way that would cause 
significant harm to the amenities of local residents, in accord with UDP Policy B23. 

45. The appeal decision dating from 1990 also raised highway issues.  However, the 
scheme did not propose using the existing access and it is clear from the decision that 
the detail of the access did not meet the standards in use at that time.  No direct 
comparison can therefore be drawn between that appeal and the case before me. 

Effect on living conditions 

46. With regard to outlook the scheme has been designed to ensure that there is no direct 
overlooking from the proposed building to any of the existing residential properties.  
No objection has been raised by the Council in terms of loss of privacy and I have not 
been advised that the separation distances between the proposed building and 
neighbouring residential properties would be unacceptable. 

47. The loss of the existing trees would result in a significant change in the outlook from 
the dwellings around the site.  However, the building would be set below the level of 
Lon Melin Esgob and would not feature highly in the view from these dwellings.  The 
properties in Tan y Bryn are set below the level of the site with raised rear gardens.  
Views of the building from the gardens would be broken by existing planting within 
them and the view from within the dwellings would be oblique.  I do not consider that 
the development would result in an unacceptable level of harm to outlook or privacy 
from these dwellings. 

48. The front elevation of the listed building has views over the site from the narrow 
terrace to the front of the dwelling, the windows in the front elevation on all three 
floors and one window in the side elevation.  However, the proposed building would be 
set to one side not in direct line of sight from within Bodifyr.  There would be no direct 
view from the proposed building towards Bodifyr.  The development would alter the 
outlook from Bodifyr dramatically.  However I do not consider that the change would 
cause an unacceptable degree of harm to the living conditions of its occupants in 
respect of outlook or privacy. 
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49. Residents raised concerns regarding the potential for anti social behaviour particularly 
from the effect of noise and disturbance from living close to a student population.  It is 
evident from figures given to the hearing that the ward within which the site lies has a 
high student population and the increase in students at St Mary’s since last September 
is noted.  I understand the concerns of residents, particularly in relation to noise as 
many students follow a different life style to that of the resident population. 

50. However, the principle of using the land for student accommodation is not prohibited 
by the development plan and whilst it was indicated that the emerging JLDP will cap 
the number of students in a ward, this carries no weight at present.  The management 
plan for the site would set out a code of conduct for occupants and a procedure would 
be in place if the behaviour of students residing on the site causes a disturbance. 

51. Furthermore, the development would accommodate a maximum of eighteen students 
which would represent only a small increase in the number already resident in the 
area.  The provision of purpose built accommodation may also help release houses 
currently occupied by students back onto the open market.  Whilst interested parties 
considered that this did not happen and cited examples of existing houses let to 
students which were vacant, I have no definitive evidence of this.  On the contrary the 
Council confirmed to the hearing that there is a need for purpose built student 
accommodation in Bangor, which the development would help satisfy. 

52. I acknowledge that the development of the site will affect local residents.  However, 
from the evidence before me, I am satisfied that the changes which would occur would 
not cause an unacceptable level of harm to their living conditions in respect of outlook, 
privacy and noise disturbance.  On this basis I conclude that the development would 
not cause significant harm to the amenities of local communities, in accord with policy 
B23 of the UDP. 

Other material considerations 

53. In addition to the matters already addressed interested parties raised concerns 
regarding surface water drainage, land stability and the effect on the Welsh language. 

54. Local residents claimed that surface water seeped from the site and across Lon Pobty 
where, in adverse weather conditions, it resulted in ice on the carriageway.  My site 
visits were made during a period of dry weather and there was no evidence of surface 
water draining from the site.  Nevertheless the Appellant has submitted foul and 
surface water drainage schemes which indicate that the site could be satisfactorily 
drained.  The Council has raised no concerns regarding this matter and I have no 
evidence on which to reach a different conclusion. 

55. During my site visit I was shown subsidence which has occurred on the access path to 
the front of the properties on Tan y Bryn although the residents stated that the 
properties have not been affected.  Given the steepness of the site and its 
surroundings I can understand the concerns of local residents with regard to the 
stability of the site and the effect the development may have on the stability of their 
properties.  However, I have no substantive evidence of the cause of the subsidence I 
was shown or that the development would increase the risk of future subsidence 
taking place. 

56. The application was supported by a Community and Linguistic Statement which 
concluded that there would be no negative effects arising from the development in 
terms of its impact on the linguistic and social character of Bangor or the ward in 
which the site is located.  The Council accepted the contents of the statement and in 
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the absence of any compelling evidence to the contrary I have no reason to reach a 
different conclusion. 

57. In addition to the appeal already referred to the parties have drawn my attention to 
the planning history of the site and several other appeal decisions in respect of 
student accommodation in Bangor.  I accept that there have been a number of 
applications for development of the land the last of which was the appeal in 1990 to 
which I have already referred.  Since that appeal planning policy and the status of the 
site has changed.  In respect of the other appeals, there appear to be similarities 
between the cases and the proposal before me.  However, in making a comparison I 
do not consider the similarities are sufficient to warrant the dismissal of the appeal 
which I have treated on its merits. 

Conditions 

58. I have taken into account the discussion at the hearing of the list of conditions 
suggested by the Council and additional proposed conditions which were agreed to be 
necessary by the parties.  In imposing the conditions I have had regard to Circular 
16/2014 The Use of Conditions for Development Management.   In the interests of 
visual amenity I have given the Council control over the materials to be used and have 
specified the use of natural slate. 

59. In the interests of highway safety improvements to the access and the maintenance of 
the visibility splays is required.  The submission of a revised parking and turning 
scheme is needed to address the omission of spaces for the disabled and bicycles from 
the submitted plans.  To ensure that the development is properly managed in the 
interests of the living conditions of local residents, management plans in relation to 
the construction of the development and its subsequent occupation are to be 
submitted.  For similar reasons details of any external lighting are also required. 

60. In the interests of biodiversity, reasonable avoidance measures are required to be 
followed in respect of protected species identified in evidence.  The treatment of the 
infestation by Japanese Knotweed is needed prior to any other works on the site.  
Although details of its treatment have been submitted the report is several years old 
and the condition allows the remediation by alternative measures if approved by the 
Council.  Whilst details of the tree and hedge planting have been submitted details of 
the landscaping of the remainder of the site are not clear.  Submission of these details 
is therefore required together with measures to ensure its future maintenance.  In the 
order to prevent pollution of the environment foul and surface water drainage 
requirements are confirmed. 

Conclusions 

61. I have found that the development would be acceptable in terms of its scale and 
relationship with the surrounding area; the loss of the trees covered by the Tree 
Preservation Order; highway safety and the living conditions of local residents.  I have 
also concluded that the proposal would not harm the setting of the listed building.  On 
balance I therefore conclude that the development would not harm the amenities of 
local residents and the area, in accord with Policy B23 of the UDP. 

62. For these reasons, and having had regard to all other matters raised, the appeal is 
allowed. 

Kay Sheffield 
Inspector 
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APPEARANCES 

 

FOR THE APPELLANT: 

Jamie Bradshaw BA(Hons) MSc 
MRTPI 

Owen Devenport Limited  

Lowri Williams Owen Devenport Limited 

Anthony Leigh Chameleon Developments Limited 

James Nichols Chameleon Developments Limited 
 

FOR THE LOCAL PLANNING AUTHORITY: 

Councillor June Marshall Member of Planning Committee 

Gwawr Hughes BA MSc Planning Officer 

Glyn Gruffudd Planning Officer 
 

INTERESTED PERSONS: 

Peter Byrne Local Resident 

Sara Smith Local Resident 

Erica Ashton Local Resident 

Francis Cummins Local Resident 

Councillor Gwen Griffiths Member of Planning Committee 

Don Mathew Secretary of Bangor Civic Society 

 

DOCUMENTS 

1. Council’s letter dated 9 May 2016 and circulation list regarding the arrangements for 
the hearing 

2. Site location plan  

3. Works Methodology, 10 December 2013 by Japanese Knotweed Solutions Limited  

4. Ecological Assessment, 20 January 2014 by Clwydian Ecology including Cofnod 
Environmental Information Search Data  

5. Schedule of private purpose built accommodation for students in Bangor submitted by 
the Council 

6. Schedule of student accommodation in Bangor submitted by interested parties 

7. Decision in respect of Appeal ref: APP/Q6810/A/15/3140913 dated 26 April 2016 
submitted by interested parties 

8. Council’s statement on current Housing Land Supply 

9. Application for costs by the Appellant  

10.Response to the costs application by the Council 
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Schedule 1 – Conditions 

1) The development hereby permitted shall begin not later than five years from the date 
of this decision. 

2) The development hereby permitted shall be carried out in accordance with the 
approved plans listed in Schedule 2 – Approved Plans. 

3) No development shall take place until samples of the materials to be used in the 
construction of the external surfaces of the building hereby permitted have been 
submitted to and approved in writing by the local planning authority.  The 
development shall be carried out in accordance with the approved details. 

4) Notwithstanding the requirements of condition 3, the roof of the building hereby 
permitted shall be finished in new natural Welsh slate. 

5) The access shall be constructed in accordance with drawing No. 2082:15:10a.  The 
visibility splays shall be maintained free of any obstruction exceeding 1.0 metre 
above the level of the adjoining highway. 

6) Notwithstanding the requirements of condition 2 no development shall take place 
until details have been submitted to and approved in writing by the local planning 
authority in respect of space within the site for the parking and turning of vehicles.  
The details shall include provision for disabled and bicycle parking.  The development 
shall be carried out in accordance with the approved details and the area for parking 
and turning shall be completed prior to the occupation of the building and shall be 
retained for the lifetime of the development. 

7) No development shall take place until a Construction Method Statement has been 
submitted to and approved in writing by the local planning authority.  The approved 
statement shall be adhered to throughout the construction period.  The statement 
shall provide the: 
(a) proposed hours of working and delivery of plant and materials; 
(b) parking of vehicles of site operatives and visitors; 
(c)loading and unloading of plant and materials; 
(d) siting of temporary site offices and the storage of plant and materials used in 

constructing the development; 
(e)erection and maintenance of security hoarding; 
(f) measures to control the emission of dust and dirt during construction, 

including wheel washing facilities where appropriate; and  
(g) scheme for the recycling/disposing of waste resulting from demolition and 

construction works. 
The development shall be implemented in accordance with the approved 
Construction Management Plan. 

8) No development shall take place until a Management Plan has been submitted to and 
approved in writing by the local planning authority.  The Management Plan shall set 
out the details of the day to day management of the site and shall cover the terms 
on which the building may be occupied by the students including a code of conduct 
and limitations in respect of the use of vehicles by the occupants and visitors to the 
site including services and deliveries.  The Plan shall also include details of the 
procedure which would be followed in the event of a complaint from a local resident 
and arrangements for the display of contact details for the agent responsible for the 
management and supervision of the building.  The development shall be 
implemented in accordance with the approved Management Plan. 
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9) The submitted scheme of reasonable avoidance measures for common reptile and 
badger mitigation as contained in the Ecological Assessment by Clwydian Ecology 
dated 20 January 2014 shall be strictly followed for the duration of the building 
works. 

10) No works shall take place on the site until the remediation of the Japanese Knotweed 
has taken place and written confirmation of the remediation which has been carried 
out together with details of further monitoring have been submitted in writing to the 
local planning authority.  The remediation shall be carried out in accordance with the 
Works Methodology by Japanese Knotweed Solution Limited dated 10/12/2013 or in 
accordance with an alternative scheme which has been approved in writing by the 
local planning authority prior to its implementation. 

11) Notwithstanding the details of replacement tree and hedge planting set out in 
drawing No. 14-061-1L a scheme of the hard and soft landscaping of the site shall be 
submitted to and approved in writing by the local planning authority.  The scheme 
shall include details of soft and hard surfacing materials; boundary and retaining 
walls within the site; and refuse or other storage facilities.  The development shall be 
carried out in accordance with the approved scheme and the landscaping shall be 
completed during the first planting season immediately following occupation of the 
building. 

12) A landscape management plan, including long term design objectives, management 
responsibilities and maintenance schedules for all landscape areas shall be submitted 
to and approved by the local planning authority prior to the occupation of the 
development for its permitted use.  The landscape management plan shall be carried 
out as approved. 

13) Details of any external lighting shall be submitted to and approved in writing by the 
local planning authority before the building hereby approved is occupied.  The 
development shall be carried out in accordance with the approved details. 

14) Foul and surface water discharges shall be drained separately from the site and no 
surface water shall be allowed to connect (either directly or indirectly) to the public 
sewerage system.  No land drainage run-off shall be permitted to discharge either 
directly or indirectly into the public sewerage system. 

15) Prior to the commencement of development details of positive means to prevent the 
run-off of surface water from any part of the site onto the highway shall be 
submitted to and approved in writing by the local planning authority. The scheme 
shall be implemented in accordance with the approved details unless any variation is 
first agreed in writing by the local planning authority. 
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Schedule 2 – Approved Plans  

 

Drawing Number  Drawing Title 

2082:13:1 Location plan 

2082:13:2 Existing site plan 

2082:13:3j Proposed site plan 

2082:13:4j Proposed floor plans and elevations 

2082:13:10 Existing site sections 

2082:13:12 Proposed site sections  

2082:13:12 Proposed site sections A-A, B-B & C-C 

2082:13:13 Proposed site sections D-D, E-E & F-F 

2082:14:3 Proposed site plan on which surface water drainage imposed 

2082:14:3 Proposed site plan on which foul drainage superimposed 

2082:15:9a Lon Pobty access traffic flow diagram 

2082:15:10a Lon Pobty amended access plan 

14-061-1L Tree replacement proposals 
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Penderfyniad ar gostau Costs Decision 
Gwrandawiad a gynhaliwyd ar 24/05/16 
Ymweliad â safle a wnaed ar 24/05/16 

Hearing held on 24/05/16 
Site visit made on 24/05/16 

gan Kay Sheffield  BA(Hons) DipTP 
MRTPI 

by Kay Sheffield  BA(Hons) DipTP MRTPI 

Arolygydd a benodir gan Weinidogion Cymru an Inspector appointed by the Welsh Ministers 

Dyddiad: 24.06.16 Date: 24.06.16 

 
Costs application in relation to Appeal Ref: APP/Q6810/A/15/3140984 
Site address: Land at Lon Pobty, Bangor, Gwynedd, LL57 1HR 
The Welsh Ministers have transferred the authority to decide this application for costs to 
me as the appointed Inspector. 

x The application is made under the Town and Country Planning Act 1990, sections 78, 322 and 
Schedule 6, and the Local Government Act 1972, section 250(5). 

x The application is made by Chameleon Developments Limited for a full award of costs against 
Gwynedd Council. 

x The hearing was in connection with an appeal against the refusal of planning permission for the 
erection of a new building providing eighteen self contained units for students together with the 
felling of trees protected by a Tree Preservation Order, alterations to the existing vehicular 
access and the creation of a new pedestrian access. 

 

 

Decision 

1. The application for an award of costs is allowed in the terms set out below. 

The submissions for Chameleon Developments Limited 

2. The application for a full award of costs was made in writing and presented orally to 
the hearing.  Reference was made to paragraphs 8 and 9 of Annex 3 to WO Circular 
23/93 Awards of Costs Incurred in Planning and Other (Including Compulsory 
Purchase Order) Proceedings.  In summary the basis of the application is that the 
Council failed to produce evidence to clearly show why the development should not be 
permitted.  No reasoned or substantive evidence had been produced to justify its 
stance on the application or its departure from the professional or technical evidence 
of its officers and statutory consultees.  The Applicant considered that the Council had 
failed to demonstrate that it had reasonable planning grounds for refusing the 
application.  This amounted to unreasonable behaviour which had resulted in the 
Applicant incurring wasted expense in pursuing an unnecessary appeal. 

3. In the event that the application for an award of costs on the grounds set out above 
was unsuccessful the Applicant asked for consideration to be given to a partial award 
relating to the introduction of new reasons for refusal at a late stage in the process.  
Reference was made to paragraph 4(1) of Annex 2 to Circular 23/93.  In summary the 
basis for this application is that the Council had introduced in its statement of case 
several new grounds not included in the single reason for refusing the planning 
application.  The Applicant submitted that if the Council had intended to cite these 
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issues as part of the justification of its decision they should have been included in the 
refusal either as part of the single reason given or as separate grounds.  The Applicant 
considered that the Council was unable to justify the introduction of the additional 
grounds at a late stage.  As a result additional costs had been incurred in responding 
to these new grounds at a late stage in the appeal process. 

The response by Gwynedd Council 

4. The response to the application was made in writing and presented orally to the 
hearing.  In its role in deciding planning applications the Council had a duty to 
examine, assess and consider all aspects of any scheme notwithstanding the 
recommendation made by a Planning Officer. 

5. The Council considered that the reason for refusal was precise, identified relevant 
planning grounds and the policy of the development plan which the proposal was in 
breach of.  Each matter raised in the reason for refusal had been addressed and fully 
explained during the course of the appeal, including the hearing.  All matters raised in 
the six week statement and during the hearing related specifically to the effect of the 
proposals on the amenities of the area and neighbouring residents.  They were 
matters which were specifically assessed under Policy B23 of the Gwynedd Unitary 
Development Plan, the policy cited in the reason for refusal. 

6. The Council fully considered the issues relating to the proposed development.  It had 
reasonable planning grounds for taking a decision contrary to the advice of its 
professional officers and the reason for refusal was clearly based on relevant planning 
grounds and identified relevant planning policy.  The Council opined that an award of 
costs on grounds of unreasonable behaviour was not justified. 

Reasons 

7. Circular 23/93 advises that, irrespective of the outcome of the appeal, costs may only 
be awarded against a party who has behaved unreasonably and thereby caused the 
party applying for costs to incur unnecessary or wasted expense in the appeal 
process.  The crux of the issue in this case is whether the Council had reasonable 
planning grounds for taking a decision contrary to the advice of its professional 
officers, and whether relevant evidence has been produced to support its stance in all 
respects.   

8. The reason to refuse permission asserts that the proposal was “tantamount to the 
overdevelopment of the site which consequently would be likely to have a detrimental 
effect on the amenities of local residents and area”.  No indication of the amenities of 
the area which would be harmed is given although reference is made to the relevant 
development plan policy concerning amenity.  The Council’s decision was taken after 
considering not only the officer’s report, but also the representations of interested 
parties, the points put by individual committee members and after visiting the site. 

9. The officer’s report considers in detail the issues raised by the development and gives 
substantive reasons why the proposal was considered to be acceptable.  The evidence 
of the Council in respect of the appeal acknowledges the advice of its officers and sets 
out the reasons why it considered the proposed scheme would be unacceptable.  
However, the detail of the evidence given in respect of the appeal does not thoroughly 
consider the professional or technical advice given by its officers or give any 
substantive explanation of the reasons for not accepting it. 
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10. The Council failed to present a reasoned argument why in terms of its size, scale, 
form, layout and siting the proposal would constitute over-development or the harm 
the layout would have on the amenities of the local community.  With regard to the 
trees protected by the Tree Preservation Order, the evidence failed to fully 
demonstrate the contribution the trees make to visual amenity or to counter the 
conclusions reached by the Applicant and agreed by the officers of the Council that the 
trees had no value.  In respect of the listed building, reliance was placed on the 
planning history of the site and in particular the previous appeal decision1 which dated 
back to 1990.  No detailed comparison was made between the previous schemes and 
the appeal proposal to demonstrate their relevance to the appeal.  Neither was there 
any detailed assessment of the changes in policy.  The claimed harm the development 
would have on the setting of the listed building was therefore not substantiated.  
Moreover no technical evidence was produced to support the claim that the 
development would give rise to vehicle movements that would harm highway safety or 
that the proposed access would not operate safely and satisfactorily. 

11. Furthermore, the evidence covers matters which, whilst relevant to the case, were not 
set out in the reason for refusal and are not factors identified in the development plan 
policy relied on in refusing the application. 

12. I therefore find that unreasonable behaviour resulting in unnecessary expense as 
described in paragraphs 8 and 9 of Annex 3 of Circular 23/93 has been demonstrated.  
A full award of costs is therefore justified. 

Costs Order  

13. In exercise of the powers under section 250(5) of the Local Government Act 1972 and 
Schedule 6 of the Town and Country Planning Act 1990 as amended, and all other 
enabling powers in that behalf, IT IS HEREBY ORDERED that Gwynedd Council shall 
pay to Chameleon Developments Limited the costs of the appeal proceedings 
described in the heading to this decision. 

14. The Applicant is now invited to submit to Gwynedd Council, to whom a copy of this 
decision has been sent, details of those costs with a view to reaching agreement as to 
the amount.  In the event that the parties cannot agree on the amount, a copy of the 
guidance note on how to apply for a detailed assessment by the Senior Courts Costs 
Office is enclosed. 

Kay Sheffield 
INSPECTOR 

 

                                       
1 Appeal ref: P42/578 dated 3 October 1990. 
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