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Appeals by Bramcote Unity Park  
Charitable Incorporated Organisation 

 
Land off Edenbridge Court, Nottingham, NG8 2RS  

 

Appeal Refs:  3267115 &  3267117 

Second Proof of Evidence of Geoffrey Prince, Geoffrey Prince 
Associates Ltd (Section 106 Issues)  

  
1. This further proof of evidence arises in consequence of a dispute which has 

substantially arisen since the lodging of proofs on 11 May 2021. It concerns 

the LPAs demand for additional developer contributions for which there is, I 

suggest, no basis under national or local policies. The result is that the parties 

are unable to formulate an acceptable section 106 agreement in readiness for 

the inquiry. It has meant that the appellant can do no other than present what 

is considered to be a wholly acceptable unilateral undertaking. The position 

needs to be explained as the inspector will need to address this issue if she is 

minded to allow the appeal and grant planning permission.  

 

2. A short bundle of documents is attached to this statement and references to 

page numbers in this statement are to documents comprised within this 

bundle.  

 

3. In the proofs of evidence of both case officers both indicated that if the appeal 

 was allowed contributions would be sought for: 

 (i) off-site affordable housing (AH) (BBC/NCC); 

 (ii) on-site provision of open space or a contribution to off-site provision 

  (BBC/NCC); 

 (iii) the provision and future management of the community park   

  (BBC/NCC); 

 (iv) employment and training targets (NCC).  
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4. The issue of section 106 was scarcely mentioned at the application stage. 

 This is because both LPAs were always minded to refuse the application and 

 they never asked the appellant to engage in negotiations for section 106 

 contributions until after the appeal had been submitted. 

5. Nor was section 106 even mentioned in BBC’s officer’s report and in the case 

 of NCC’s officer’s report it was merely stated that if the scheme had been 

 recommended for approval contributions relating to affordable housing, public 

 open space, training and employment and education would have been sought 

 and secured through a planning obligation.  

6. The scope of the appellant’s planning obligation is now a live issue.  

7. On 30 April 2021 Sue Heron (BBC) wrote to me (see p.1) stating that the 

 proposal represented major development as it involved 10 or more dwellings 

 which it was claimed triggered BBC’s Policy 32 in Part 2 of its Local Plan (see 

 pp.2-3). BBC’s claim at this point arising from the two dwellings within its area 

 was for £27,000.   

8. On 12 May 2021 Sue Heron wrote to me again (see p.4) stating that she and 

 Jennifer Curry (of NCC) considered: 

 … that as the appeal site is now being considered as a whole, that it would therefore now be 

 considered as a major application for which an affordable housing contribution would be due. 

 As such, both myself and Jenny will be  instructing our legal officers to continue with the 

 drafting of the section 106 on this basis.  

 The Planning Inspector will be able to determine whether the contents of the Section 106 are 

 reasonable, should the appeal be upheld. 

9. Jennifer Curry has not yet written to me placing a cost on the claimed off-site 

AH housing contribution. Assuming that it is comparable with the figure claimed 

by BBC then the overall cost to the appellant under this head would  be in the 

region of £67,500 (ie £27,000(BBC) + (9@10% AH=0.9x£45,000 = £40,500) = 

£67,500) which would be very damaging to the viability of the scheme where 

the developer’s margin is already less than 17% (see evidence of Kevin 

Bannister).  
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10. NCC’s Part 2 Local Plan deals with developer contributions at Policy IN4 and 

 AH is dealt with at Policy HO3 (see pp.5-6). In the case of AH the threshold 

 for payment under Policy HO3 is where the development exceeds 10 homes. I 

 should mention at this point that the appellant accepts that a payment should 

 be made to NCC in relation to employment and training (see Policy IN4 at 

 1(a)) and a figure is awaited for this. I have previously responded to NCC’s 

request for the value of the construction works for the 9 houses within NCC’s 

area of jurisdiction) to assist with computing the amount due. 

11. The claim of both LPAs for open space provision is not understood as the 

 scheme itself allows for a community park (within which a path will be 

 dedicated as a public right of way) extending to 3.02 ha (7.5 acres) which is 

 projected to cost the appellant £200,000 and where a donation of £200,000 is 

 also intended to be made for its future maintenance. These arrangements far 

 exceed any provision which would otherwise be payable by a developer for 

 open space provision on a two or nine dwelling development. The LPAs have 

 never explained why, in the present exceptional context, the appellant should 

 additionally be liable for open space contributions. 

12. The case for developer contributions for AH arises from the LPAs current 

 contention that the scheme as a whole constitutes major development. This 

 assertion is clearly at odds with what was said by the LPAs to PINS when 

 they argued for a written representations’ disposal.  

13. In virtually identical submissions made by the case officers of the LPAs (see 

 pps.7-9) it was put to PINS that the appeals could be dealt with under the 

 written representations’ procedure on the grounds that the overall 

 development was small in scale and in the case of both LPAs would be 

 classified as minor development. It was also put to PINS that both LPAs had 

up to date development plans and that the site was not of strategic 

importance. 

14. The crux of the case for both LPAs is that the scheme should be looked at as 

one for 11 dwellings. However both LPAs dealt with the matter separately 

under the auspices of their own separate development plans. The applications 
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were certainly not determined by a single lead authority and instead BBC 

determined what was an application for two dwellings within its area and NCC 

dealt with an application for 9 dwellings within its area. There was certainly 

nointerface between the LPAs at the application stage and for this reason there 

had to be two appeals. In the result, the appellant questions why both LPAs  are 

claiming that the scheme should “now” be considered as a whole as one 

involving major development. I respectfully suggest that it is a bad point to be 

making at the eleventh hour as why should either LPA be entitled to a 

contribution to AH when the number of dwellings within the area of either 

authority is below the threshold for AH and in BBC’s case well below it.   

15. I would also refer the Inspector to the following: 

 NPPF, paragraph 63 which provides as follows: 

 Provision of affordable housing should not be sought for residential developments that are not 

 major developments, other than in designated rural areas …    

 And 

 The meaning of “major development” in The Town and Country Planning 

(Development Management Procedure (England) Order 2015, namely (and so 

 far as is relevant to this appeal): 

 (c) the provision of dwelling houses where –  

  (i) the number of dwelling houses to be provided is 10 or more; or 

  (ii) the development is to be carried out on a site having an area of  

  0.5 hectares or more and it is not known whether the    

  development falls within sub-paragraph (c)(i). 

16. I am unaware of any law or practice which would allow an LPA/LPAs to contend 

that where applications straddle the boundaries of two LPAs they may 

nonetheless be looked at collectively in order to determine whether the scheme 

as a whole qualifies as major development. In my 30 plus years of practice as a 

planning consultant (including in the Nottingham area) I have never come 

across this contention before which is hardly surprising as it may place LPAs in 
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conflict with their own adopted plans (as arises here). No doubt NCC/BBC have 

dealt with cross-boundary applications over the years and one wonders 

whether the major development point has been raised before. 

17. I should add that both authorities determined the application separately and 

could have come to different decisions.  For example BBC could have granted 

permission, whilst NCC could have refused permission.  In this case any S106 

contributions would have been determined on the basis of the two dwellings in 

BBC’s administrative area.   

18. I should also mention that the Appellant submitted a draft S106 agreement to 

PINS when lodging the appeal and so the LPAs were aware in January 2021 of 

what the Appellant considered to be reasonable and appropriate contributions 

in the context of this application.  It is only now some 3-4 months later that they 

have chosen to progress the S106, and effectively ignore the Appellant’s draft 

S106. 

19. The bundle also includes at pp.10-11 my last letter to the LPAs in which I set 

out the appellant’s position on the major development point. I also review the 

contents of the proposed Unilateral Undertaking. In practice the only issue that 

divides the parties when it comes to section 106 are the claims by the LPAs for 

contributions for AH and open space provision. These claims come  late in  the 

day and the matter is one that would otherwise have been addressed in the 

proofs. Both LPAs are in the same position as the appellant on this.  

 

20. The evidence which I have prepared and provide for this appeal (reference 

APP/Q3060/W/21/3267115 and 3267117) in this proof of evidence is true and 

has been prepared and is given in accordance with the guidance of my 

professional institution and I confirm that the opinions expressed are my true 

and professional opinions. 
 

Geoffrey Prince, BA, MRTPI 
May 2021                                     
 

 


