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APPELLANT BRAMCOTE UNITY PARK (CIO) 

LPAs      NOTTINGHAM CITY COUNCIL & BROXTOWE BC 

APPEAL REFS APP/Q3060/W/21/3267115 & APP/J3015/W/21/3267117 

 

APPELLANT’S APPLICATION FOR A FULL AWARD OF COSTS 

 

 

1. The case for costs against both LPAs sits under two heads: 

 (i)  both LPAs have acted unreasonably on procedural matters and in 

failing to collaborate with the appellants in their conduct of the appeal;  

 (ii)  that the application for permission ought reasonably to have been 

allowed and an appeal could have been avoided had proper consideration 

been given to the development plans and other relevant material 

considerations identified in the statement of case (which will be further 

elucidated in the appeal).    

 Case under 1(i) 

2. The case under this head is based on the failure of the LPAs to comply with 

procedural deadlines or to collaborate with the appellant in the preparation of 

the appeal. 

2.1 The failure of the LPAs to collaborate with the appellant has been a feature of 

their dealings with the appellant. The complaints fall under various heads.   

2.2 Appeal procedure – Written Reps or Public Inquiry. 

18/01/21  Appeal lodged with PINS. 

 



2 
 

19/01/21  PINS email LPAs seeking views on most suitable  

   appeals procedure. 

 

21&22/01/21 LPAs respond to PINS separately seeking an appeal by 

   way of written reps on the principal ground that scheme  

   involved only minor development.  

 

02/02/21        PINS determine that appeal would be determined through 

   public inquiry procedure. 

 

08/02/21   LPAs seek review of PINS decision. 

 

08/02/21   PINS confirms Public Inquiry procedure. 

 

15/02/21   PINS issues Start Letter. 

 

2.3 Statement of Common Ground (SOCG)  

 

  

18/01/21   Appellant lodges draft SOCG with appeal. 

 

15/02/21   Geoff Prince (GP) (the appellant’s planning consultant) 

   writes  to LPAs suggesting a Teams meeting to reach  

   agreement on SOCG which needed to be submitted by 

   22/03/21. 

 

17/02/21   Sue Heron (SH) (Broxtowe) replied stating that they were 

   busy drafting their statements of case but would consider 

   whether a meeting prior to the CMC on 7/04/21 would be 

   beneficial. 

 

01/03/21   GP writes to LPAs reminding them of the SOCG deadline 

   of 22/03/21 in the Start Letter, again suggesting a  
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   meeting to reach agreement on the SOCG in the near 

   future. 

 

01/03/21  SH responds stating that both LPAs were seeking  

   guidance from their barrister in relation to any meeting 

   prior to 22/03/21. 

 

11/03/21  GP sends another chaser suggesting a meeting to agree 

   SOCG. 

 

11/03/21   SH responds stating that they were still awaiting a  

   response from their barrister. 

 

22/03/21   (Deadline for SOCG) GP forwards an email from the  

   appellant’s counsel to PINS in which he noted that GP 

   had written to both LPAs on 15/02/21, 1/03/21 and  

   11/03/21 suggesting that the parties hold an MS  

   Teams/Zoom conference call with a view to reaching  

   agreement on the SOCG to which there had been no  

   substantive response from either LPA. The email to PINS 

   also stated that the appellant wished to place it on record 

   that the absence of an agreed SOCG had not been  

   through want of trying on the part of the appellant. 

 

26/03/21  LPAs submit a draft SOCG to PINS (without any prior  

   consultation with the appellant). 

 

6/04/21  (Day before CMC) GP writes to LPAs suggesting an MS 

   Teams/Zoom conference call on Monday and Tuesday of 

   the following week in order to agree, as it was put, a  

   topic-based statement of agreed and disputed issues.  

  

7/04/21  (Following CMC) GP writes to SH (who by then had been 

   nominated as the LPAs contact) asking whether the LPAs 
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   could agree MS Teams/Zoom calls on 12 & 13/04/21 to 

   finalise the SOCG as well as deal with conditions and  

   section 106. (The Inspector had set a new deadline for 

   lodging an agreed SOCG on 26/04/21 – she had in fact 

   encouraged the parties to collaborate over this at the  

   CMC.)   

  

8/04/21  SH writes requesting that both parties make written  

   responses to draft SOCG to be followed by a meeting on 

   21/04/21. 

 

12-13/04/21  Exchange of emails re date of proposed meeting –  

   eventually fixed for 21/04/21. 

 

13/04/21        GP writes to SH re the appellant’s responses to LPAs  

   draft SOCG. 

 

16/04/21  GP receives the amalgamated responses of the LPAs on 

   the appellant’s draft SOCG and the appellant’s responses 

   to the LPAs draft SOCG plus the LPAs review of what 

   they considered to be the main common and uncommon 

   grounds.  

 

21/04/21  GP receives agenda for meeting and request for  

   comments on proposed conditions. 

 

22/04/21  Following meeting agreed SOCG sent to PINS.  

   (The appellant notes that the LPAs agreed only minimally 

   the contents of the appellant’s draft SOCG and that, as a 

   consequence, the agreed SOCG is not going to be a  

   useful tool for the Inquiry in narrowing the issues. In  

   practice there had probably been too little time to deal 

   with the SOCG in the period after the CMC (i.e. between 

   7-26.04.21). Had the LPAs heeded the requests made by 
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   GP to meet and deal with this long before the CMC it  

   might have been a different story. 

 

2.4 Conditions 

 

 07/04/21  LPAs submit draft Conditions to PINS (17 pages and  

   49 conditions – this is a formidable document for both  

   parties when it comes to implementation). 

 

 23/04/21  Agreed conditions sent to PINS. Although concerned at 

   the number of conditions, some of which would have sat 

   better within a section 106 agreement, the appellant was 

   nonetheless content to agree Conditions and to be seen 

   to be collaborating in this process – the Inspector will now 

   have to scrutinise the conditioning and the appellant is 

   content to defer to her in this process.  

 

 29/04/21  Minor modifications to Condition 19 sent to PINS. 

 

2.5 Site Access & collaboration between experts 

 

 07/04/21  (The day of the CMC) Jennifer Curry (JC) (on behalf of 

   both LPAs) writes seeking permission for site visit “before 

   the end of April to assist with the preparation of appeal 

   documents”. It was noted by JC that the ecologists  

   assisting the LPAs with their case, Ben Driver and Emily

   Aron, would be accompanying them.   

 

 07/04/21  GP confirms that there is no objection to such a visit. The 

   LPAs are though reminded that the landowner no longer 

   has public liability insurance and that care should be  

   taken to avoid the areas of JKW to avoid its spread on 

   footwear and clothing. GP also suggests that “in the  

   interests of collaboration” the LPAs should get in touch 
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   with the appellant’s Ecologist, Joe McLaughlin (JMcL), 

   in order “for the respective ecological specialists to  

   explore if there are areas of common ground on the  

   effects of the proposals on biodiversity” (the appellant  

   was here encouraging the LPAs to collaborate on matters 

   of expert evidence in advance of the lodging of the  

   SOCG). 

  

 09/04/21  JMcL wrote to Ben Driver (Nottingham’s ecology  

   consultant) and JC telling them that he would be more 

   than happy to meet the LPAs ecologists on site “to  

   discuss opinions of the site collaboratively” and  

   suggested that they should give him a time and date for a 

   meeting.  

     

 19/04/21  JC asks GP whether the LPAs officers and their experts 

   could visit the site on 05/05/21 (only a week before the 

   date for lodging proofs). JC noted that although the offer 

   of JMcL to accompany the LPAs party was appreciated it 

   was “not considered” necessary on this visit but “if at a 

   later date it is felt by us to be useful then we will contact 

   yourself and Joe” (the appellant was sounding out the 

   LPAs to collaborate on matters of expert evidence in  

   advance of the lodging of a SOCG). The LPAs failed to 

   get back to the appellant with a view to the ecology  

   expert’s collaborating on common ground or disputed  

   issues. If they had done this then it is possible that the 

   time of the Inquiry and costs will have been reduced. The 

   LPAs stance on this has never been explained. This is an 

   important and should be weighed in the scales in the  

   event that the appellant is criticised for a failure to  

   collaborate.  
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 26/04/21  JMcL writes as follows to JC: 

     
    It was more in hope we could discuss our opinions of the site with the  

   consultees at the site level and give them reassurances in our conclusions 

   as well as suggestions for supplementary evidence in the hope they can 

   have confidence in the conclusions we have drawn.       

 

2.6 Section 106   

 

2.6.1 In their proofs both case officers indicated that if the appeal was allowed 

contributions (which were not costed) would be sought for:  

 (i) off-site affordable housing (AH) (BBC/NCC); 

 (ii) on-site provision of open space or a contribution to off-site provision 

 (BBC/NCC); 

 (iii) the provision and future management of the community park   

 (BBC/NCC); 

 (iv) employment and training targets (NCC). (The appellant accepts this 

 item). 

2.6.2 The issue of section 106 was scarcely mentioned at the application stage 

which is unsurprising as both LPAs were always minded to refuse the 

application. Neither LPA asked the appellant to engage in negotiations for 

section 106 contributions at the application stage. 

2.6.3 Section 106 was not even mentioned in Broxtowe’s officer’s report (SH) and in 

the case of Nottingham’s officer’s report (JC) it was merely stated that if the 

scheme had been recommended for approval contributions relating to 

affordable housing, public open space, training and employment and 

education would have been sought and secured through a planning 

obligation.  
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2.6.4 The scope of the appellant’s planning obligation has, at a very late stage, 

become a live issue in relation to claims for offsite AH and open space 

provision.  

2.6.5 On 30 April 2021 SH (Broxtowe) wrote to GP stating that the proposal 

represented major development as it involved 10 or more dwellings which it 

was claimed triggered BBC’s Policy 32 in Part 2 of its Local Plan. Broxtowe’s 

claim at this point (arising from the two dwellings within its area) was for 

£27,000.   

2.6.6 On 12 May 2021 (the day after proofs were lodged) SH wrote to GP stating 

(on behalf of both LPAs) that as the appeal site was “now being considered as 

a whole”, the proposal involved “a major application for which an affordable 

housing contribution would be due”. It was said that legal officers were being 

instructed to draw up a section 106 agreement on this basis (no such draft 

has been received by the appellant).  

2.6.7 Until informed of the claimed cost of the offsite AH contribution GP has 

calculated that it might well be in the region of £67,500 which is certainly large 

enough to impact on the viability of the proposal. 

2.6.8 In the case of the local policies of both LPAs, AH is triggered by development 

consisting of 10 or more homes. Neither applies in this instance.  

2.6.9  The case for developer contributions for AH in the case of both LPAs arises 

from their contention that the scheme as a whole constitutes major 

development (the meaning of “major development” in The Town and Country 

Planning (Development Management Procedure (England) Order 2015 is 

where the number of dwelling houses to be provided is 10 or more or where 

the development is to be carried out on a site having an area of 0.5 hectares 

or more and it is not known whether the development falls within the first limb 

of this definition). This assertion is clearly at odds with what was said by the 

LPAs to PINS when they argued for a written representations’ disposal where 

it was claimed that the scheme involved only minor development. It was also 

put to PINS that both LPAs had up to date development plans and that the 

site was not of strategic importance. 
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2.6.10   The crux of the LPAs case for an AH contribution is that the scheme should 

be looked at as one for 11 dwellings. However, both LPAs dealt with the 

applications made to them separately under the auspices of their own 

separate development plans and there was nothing preventing one LPA from 

allowing the application with it being rejected by the other. For this reason 

there had to be two appeals. The appellant questions why both LPAs are 

claiming that the scheme should “now”, at the eleventh hour, following the 

delivery of proofs, be considered as a whole and as one involving major 

development? There is no law or practice that would justify this approach and 

in any event the claim came very late in the day.   

2.6.11  Both LPAs are also making a late claim for open space provision. This is not 

understood as the scheme itself allows for a community park (within which a 

path will be dedicated as a public right of way) extending to 3.02 ha (7.5 

acres) which is projected to cost the appellant £200,000 and where a donation 

of £200,000 is also intended to be made for its future maintenance. These 

arrangements far and away outstrip any provision which would otherwise be 

payable by a developer for open space provision on either a two or nine 

dwelling development. The LPAs have never explained why, in the present 

exceptional context, the appellant should additionally be liable for open space 

contributions. 

2.6.12  The appellant submitted a draft S.106 agreement to PINS when lodging the 

appeal which meant that the LPAs were aware in January 2021 of what the 

appellant considered to be reasonable and appropriate contributions in the 

context of this application. As it was too late in the day to be debating the 

contents of a proposed section 106 agreement the appellant had no 

alternative other than to execute a Unilateral Undertaking (now lodged with 

PINS).  

2.6.13  The only issue that divides the parties when it comes to section 106 are the 

claims by the LPAs for contributions for AH and open space provision. These 

claims come  late in  the day and would otherwise have been addressed in the 

proofs on both sides. There is then no evidential basis on which the LPAs are 
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even in a position to insist on the claimed contributions for AH/open space 

provision.  

2.6.14  GP has had to put in a supplemental proof dealing with this point. 

2.7 The LPAs approach to the appellant’s evidence 

2.7.1 The appellant has a large volume of evidence generated at both the 

application and appeal stages (the LPAs had insisted on a number of 

additional assessments after the application had been made). It was clearly 

going to be impossible to call a high volume of oral evidence on issues 

considered to be germane to the Inquiry as only four days has been allowed 

for it. It has meant that the appellant has had to make a judgment on which 

witnesses it would need to call. 

2.7.2 So it was (in a spirit of collaboration and with a view to narrowing issues 

before steps were taken to prepare proofs) that GP wrote to SH (for both 

LPAs) on 13/04/21 identifying the below-mentioned evidence. GP asked 

whether the LPAs wished any of these witnesses to attend for cross-

examination or whether the evidence of these witnesses could be taken as 

read, in other words, whether the evidence was accepted and where oral 

evidence was not required. It was suggested that it would be extremely 

regrettable if all these witnesses had to be called as the LPAs had not 

indicated that they were calling rebuttal evidence.  

 The evidence mentioned above 

 
Transport assessment from BSP 

Woodland Carbon Assessment from Delta-Simons 

GPs/HLPs Statement of Community Involvement 

Statement of Andrew Rutherford (project overview and vision, including future 

governance of park, e-petition and community support) 

Can we read the evidence of Lloyd Fyfield of RSK Habitats Management on 

JKW treatments  

Statement of Kirk Estates re site use of BBC land to the south of the appeals 

site in 2014 
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Valuation evidence of Notts Surveyors 

Statement of Kevin Bannister (project viability and socio-economic outcomes) 

Richard Kirkby’s statement (accountancy, project set up and likely corporate 

outcomes in no planning permission world) 

Evidence of Brendon Dean of Ashworths   

Evidence of Andrew Smith of Oddie Dalton 

Evidence of Messrs Mann, Heptinstall and Patel (x2)   

 

2.7.3 The same email from GP also asked the LPAs a number of questions in order 

that the appellant might, as it was put, fully understand the LPAs objection to 

the appeal. The LPAs were specifically asked the following questions: 

 … whether they accepted (i) that the proposal site is subject to serious JKW 

infestation (ii) the appropriateness of the current eradication proposal; and (iii) 

its cost? We would also be grateful if you would inform us what the LPAs say 

should be done about JKW in a no planning permission world? If, as we 

believe, you assert that JKW is a matter for the landowner to deal with then 

what do you say should be done about JKW in circumstances where the 

landowner (iv) is without the means to do anything about it, even if it wanted 

to, or else (v) has ceased to exist and where, as a result, the land interest is 

held by a department of the Crown Estate? Are you proposing to call rebuttal 

evidence to that of Richard Kirkby or are you saying that in the final analysis 

the LPAs will, if necessary, have to pay for the removal the knotweed and, if 

so, on what statutory basis would this be permissible in the exercise of its 

available enabling powers? We invite you to clarify what the LPAs position is 

on these important matters.  

2.7.4 There was nothing irregular in asking these questions, all of which was 

reasonably requested information sought as part of on-going case 

management where the appellant’s prime objective was to narrow issues and 

reduce the time and expense of the Inquiry. It is perfectly obvious that all the 

appeal documentation will go into the core bundle anyway but where a 

witness is not available to give oral evidence and where that witness’s 
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evidence is challenged then considerably less weight will be given to the 

evidence if it is not given in person.   

2.7.5 The response of JC to the above email on the 22/04/21 was unhelpful with no 

answer even given to any of the questions raised above in which clarification 

of the LPAs case was sought. The following was stated by JC: 

 There seems to be some confusion as to the Councils’ role in your appeal. We must stress, 

this is your appeal, and it is for you to make your case. It is not for the Councils to tell you how 

to run your case, or what evidence to call. The Appellant is aware not only of the reasons for 

refusal but also of the main issues that have been determined by the Inspector following the 

main case conference. The Appellant also knows which witnesses the Council is intending to 

call. The process of agreeing common ground is designed to narrow the issues between us 

and it is hoped that the areas of difference between the parties are readily understood. 

Therefore, it is up to the Appellant to determine whether it is necessary to call witnesses. 

 … We also wonder whether there might be some confusion in respect of the application and 

appeal documents. Unlike other areas of law, (such as crime) it is not necessary for the LPAs 

to “agree” the evidence for it to go before the Inspector. If it forms part of your Inquiry 

documentation it is already before the Inquiry. The choice of whether to call a live witness is 

an entirely different consideration, and only a decision you can make. If the present 

disproportionate approach springs from that misunderstanding, you may wish to reconsider 

your position.  

 That being said, the LPAs cannot take all of the evidence highlighted below as read, as there 

are some aspects within the statements that are not agreed with i.e. they are statements of 

opinion or conjecture, or are considered by the LPA to be irrelevant to the merits of the case.  

 The LPAs consider therefore that it is for the Appellant to determine which witnesses to call 

bearing in mind the issues that the Planning Inspector wishes to cover in the inquiry … 

2.7.6 It has meant of course that the appellant has had to take a view on whom to 

call to give oral evidence. The matters above provide evidence of the LPAs 

lack of cooperation.  

2.8 Statement of Common Ground (Law)  

2.8.1 On 24/04/21 GP sent the LPAs a draft statement of common ground in 

relation to the law. It is obviously helpful to the Inspector if the parties can 

reach agreement on the law. A response was first received from the LPAs 
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counsel on 31/05/21 whereas on 12/05/21 SH had indicated to GP that the 

LPAs counsel would be responding during the week commencing 24/05/21.  

2.9 Description on Site Notices  

2.9.1 The LPAs took exception to the reference of “enabling works” on the 

proposed site notices (under the heading: “Reason for Inquiry”). It was 

suggested by SH in her email to PINS dated 5/05/21 that the use of this 

expression was “pre-emptive”.  

2.9.2 GP wrote about this to PINS on 6/05/21 in which he stated that the description 

on the site notice was exactly how the application was described on the 

application form and indeed how Nottingham described the application when it 

was advertised.  

2.9.3 The Inspector confirmed that the description to be preferred was the one on 

the application and the site notice remained unchanged. 

2.9.4 The appellant questions why so trivial a matter needed to be brought to the 

attention of PINS.  

2.10 Core Documents List  

2.10.1  On 19/05/21 the writer sent an email to the Inspector which included the 

following (with apologies for the duplication of some of the earlier material 

referred to above): 

 … The indexed core bundles are being sent by courier to PINS this afternoon and will be 

arriving tomorrow morning. The delivery will include the witness bundles for both parties. The 

appellant took the liberty of placing the LPAs’ proofs in a tabbed binder.    

 The final Core Documents Index (CDI) is attached to this email. It is marked as a draft but it 

includes all the necessary application/appeal documentation/proofs and the appellant has 

taken it onto itself to get a grip on these arrangements. 

 … I set out below an explanation for the late production of a CDI. I have kept it as brief as 

possible. 
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 You may recall that no SCG was agreed by the time the LPAs lodged their Statement of 

Cases. There was correspondence with PINS about this. The appellant complained that the 

LPAs had simply refused to collaborate with them over this. 

 The CMC occurred on 7/04/2021. At this point steps were taken to agree a SCG. As will be 

apparent the LPAs failed to agree anything of substance and after email exchanges and a 

Teams meeting an SCG was sent to PINS on 23/04/2021 along with agreed conditions. The 

delay arising from the late lodgement of the SCG meant that insufficient time was left to agree 

a CDI by the time the oral witnesses began the process of drawing up their written evidence. 

The priority on both sides at this point was meeting the deadline for proofs on 11/05/2021.  

 In the meantime, a position statement on the law was drafted by me and sent to the LPAs on 

24/04/2021 (this followed a request made at the CMC by the LPAs’ counsel that the appellant 

should provide such document). There has been no substantive response to this (other than a 

reference that the LPAs counsel would be dealing with this in the week commencing 

24/05/2021) and accordingly I asked that this unagreed document be included in the CDI at 

item CD 5.3. It will also be observed that the appellants’ proofs will be found at CD 1.3 J at 

10.1-7. The LPAs proofs are at CD 6.  

 I realised that the absence of agreement on so much of the appellant’s case meant that some 

care needed to be taken with the oral evidence. We wrote to the LPAs on 16/04/2021 inviting 

them to indicate which of the existing statements lodged with the application and the appeal 

(and a total of 17 items were selected) might be agreed or simply taken as read. The LPAs 

were, amongst other things, also asked (i) whether it was agreed that the proposal site was 

subject to serious JKW infestation; (ii) whether they accepted the appropriateness of the 

current eradication proposal; and (iii) its cost. We also asked them to explain what they 

claimed should be done about the JKW in a no planning permission world. The response to 

this in Jennifer Curry’s email dated 22/04/2021 was that this was our appeal and it was not for 

the LPAs to tell the appellant how to run their case or what evidence to call. So it was that the 

appellant had to decide whom to call to give oral evidence at the inquiry. In practice, this left 

only around 3 weeks to organise the assembly of proofs. I recall that I raised with you at the 

CMC the possibility of extending the time for proofs by another week but the matter was left 

on the basis that proofs would be delivered on 11/05/2021.  

 It is accepted that the LPAs put in somewhat abbreviated CDIs when lodging their Statements 

of Case and their proofs on 11/05/2021 but these bear no relation to the reality of the volume 

of documents in this case and obviously could not have included the proofs on both sides. 

2.10.2  The CDI was undoubtedly late but the reasons for this are explained above. 

An important reason for this was the failure of the LPAs to cooperate with the 

appellant in agreeing a SOCG in a timely manner such that time had to be 
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devoted to this after the CMC on 7/04/21 (at no time have the LPAs 

apologised to the appellant or the Inspector for their omission to collaborate 

with the appellant over this in advance of service of their statement of case).  

With the delivery date for proofs being on 11/05/21 it meant that the parties 

had of necessity to focus their attention in dealing with proofs. The result was 

that it proved impossible to deliver statements which contained the references 

such documents in the CDI for which the appellant apologises.   

2.10.3  The appellant will be providing the Inspector with a replacement bundle of 

their proofs with any CDI document references noted in the margin.  

2.11 Establishment of Electronic Library 

2.11.1  The appellant accepts that it was incumbent on the parties to establish an 

electronic library site in order that the public might access the core documents 

available for the remotely-held appeal.  

2.11.2  There was admittedly debate between the parties as to whether the LPAs 

might employ their own planning portals for these purposes where the appeal 

documents were already in the public domain. The LPAs opposed this.    

2.11.2  In the event in the writer’s email to the Inspector sent on 19/05/21 the 

Inspector was also informed (i) that an electronic Appeal Library was being 

established by the appellant for use by the professionals in the case via their 

architect’s (HLP) own internal secure server (the link and means of access to 

this library was noted in the letter); and (ii) that with regard to public access to 

the appeal bundle HLP would also be providing and advertising a separate 

direct link to an external server containing the same information. This link will 

allow the public to directly download all of the appeal documentation via a 

single download click. The link will be publicised on local social media sites 

(Bramcote Today, Beeston Updated, the LPA’s planning website and 

Nottingham Post etc.) with additional notices placed on site alongside the 

PINS Inquiry Notices.  

2.11.3  The public link has been fully tested and went live on 24th May 2021 (as was 

predicted in the writer’s letter to the Inspector on 19/05/21). The writer is 
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informed that all the appeal files can be downloaded to the recipient’s  

computer in approximately 60 seconds.  

2.11.4  In light of the foregoing it was with some surprise that the appellant learned 

that JC wrote to PINS on 26/05/21 indicating that the Nottingham had also 

been able to create a web page with links to its public access system where 

all the core documents can be reviewed. The web page is to be finalised on 

27/05/21 but is already live.  

2.11.5  On 26/05/21 the appellant was informed that Broxtowe had also created a 

web page along the same lines of Nottingham’s although it was said that the 

web page was not as comprehensive as the one created by Nottingham.  

2.11.6  Although the appellant welcomes the current wide availability of the appeal 

documentation it was really pointless for the LPAs to have established their 

own web pages where all the appeal documents may be inspected when it 

was informed that the appellant’s architects (HLP) were already dealing with 

this and when the Inspector has already been provided with a definitive CBI 

prepared by the appellant which she was sent as an attachment to the writer’s 

email on 19/05/21. From an early stage the appellant had been suggesting 

that the creation of an online library of the appeal documents was something 

which the LPAs could take really take responsibility for as the documents in 

the case were already in the public domain on their planning portals. They 

have now ended up doing just this and this item is one which is again 

indicative of the failure of both LPAs to collaborate with the appellant on 

matters of case management.  

2.12 LPAs rebuttal statements    

2.12.1  The LPAs sent GP rebuttal statements from both their ecology experts on 

Friday 28 May 2021. GP came upon the proposed rebuttal evidence at around 

4pm on his return from a business trip to Scotland. They were received on his 

office computer in his absence at around 11am that day.  

2.12.2  The Inspector directed that rebuttal proofs should be provided no later than 

25 May. It means that this new material arrived 3 days late (without 
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explanation or apology) on what was the Friday of a bank holiday weekend 

and only a little over a week before the Inquiry.  

2.12.3  These statements arrived when the writer was on the verge of sending PINS 

his opening statement and his submissions on costs along with his final 

timings for openings and closings, evidence in chief and cross-examination. 

He obviously had to stop his work on preparing the case in order to look at 

these statements which included new material.  

2.12.4  It was entirely unreasonable and contrary to the spirit of the rules for the 

LPAs to adduce these rebuttal statements and their inclusion is being 

challenged. It is worthy of note that the Inspector’s direction notes that:  

 It is particularly important that any rebuttal evidence do not introduce new issues.   

3. Case under 1(ii) 

3.1 The appellant says that the LPAs evidence on appeal was little more than a 

re-working of its case for refusal at the application stage. No evidence of any 

workings have been produced on appeal to substantiate their reasons for 

refusing the application which are unsupported by any empirical evidence or 

objective analysis. In short, the LPAs have produced no or insufficient 

evidence on appeal about the proposal’s impact to provide a respectable 

basis for their resistance to the appeal.  

3.2 The appellant would have expected the LPAs to produce robust evidence in 

the form of field work or site surveys from experts to contradict the appellant’s 

case when it came to JKW and the limited impacts on ecological issues. In 

terms of the planning balance, the appellant argues that the case for enabling 

development is unassailable and the application should have been allowed 

and the appeal ought not reasonably to have been contested.  

3.3 It has never been coherently explained by the LPAs how the JKW infestation 

would be eradicated if planning permission was not granted when (i) the 

landowner is demonstrably without any means to pay the colossal costs of 

this when, without planning permission for enabling development, the appeal 

site has zero value, nor any hope value for development such that there 
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would be no return on its outlay, and (ii) when this is not in any case the legal 

responsibility of the landowner’s directors or the shareholders. 

3.4 Even if it still adhered to the view that the proposal was not policy compliant, 

there is no evidence that, at any stage, the LPAs considered whether there 

were important material considerations which would have enabled them to 

grant planning permission. For instance, the LPAs have persisted in objecting 

to the appellant’s proposal despite the fact that they demonstrably failed give 

any or any sufficient consideration to the following matters: 

 JKW eradication and the wider public interest if this did not happen. 

  Ecological enhancements and other environmental benefits. 

 The creation of a publicly accessible community park. 

  The dedication of the main east-west path as a PROW.  

 The appellant’s funding and governance proposals for the new 

community park (i.e. that it would be managed public open space).  

  The fact that the new community park would be worth £100,000 

whereas the appeal site in its existing state, without planning 

permission for development, would have zero value. 

  The fact that limited indemnity cover for public liability risks would be 

available to the owner of the new community park whereas no such 

cover exists at the moment in respect of risks affecting the use of the 

appeals site by members of the public. 

  The predicted future of the appeal site (in line with the evidence of 

Richard Kirkby) without planning permission. 

 The necessity for enabling development where the resulting benefits 

decisively outweighed the harms.  

 The viability of the proposal (as an element of the enabling 

development). 

 The environmental benefits arising from tree planting. 

 The socio-economic benefits arising from the development (new family 

homes and employment and the probability of locally sourced 

materials). 
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 The opportunity which the application provides (i) in creating a 

contiguous and recognised green infrastructure corridor stretching 

approximately 5kms between agricultural land south of Trowell in the 

west to Wollaton Park in the City of Nottingham in the east, and (ii) the 

public interest in the potential prospect of a merger of the management 

of the appeals site and the two adjoining LNRs.  

 Previous grants of planning permission close to the appeal site. 

3.5    National Guidance (see Paragraph: 049 Reference ID: 16-049-20140306 – 

13th bullet) requires an LPA to review its case following the lodging of an 

appeal as part of sensible on-going case management. There is no evidence 

that the LPAs have ever did this.  

 

 

William Webster 

Counsel for the appellant      31 May 2021 

 

 

 

 

 


